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  Handbook 

 

International Human Rights – Theory, Law and Implementation 
 

Jiyan Foundationfor Human Rights 

 

 

INTRODUCTION 

 
 

The following manual is based and elaborates upon the 4-day training seminar 

series “International Human Rights- Theory, Law and Implementation” given 

at various locations in the Kurdistan Region of Iraq during November 2013.  

It aims to clarify and put into written words not only the topics covered during 

the training seminar series, but also some of the problems and discussions 

touched upon throughout the process of training.  

 

The Manual is divided into 4 chapters, each representing one of the modules of 

training. The Modules and corresponding chapters are:  

 

1. Human Rights Theory – Ideas, concepts and ways of thinking 

 

2. Public International, Human Rights and Humanitarian Law – basics 

and differences 

 

3. Topics in Human Rights Law – Women’s & Children’s Rights, Torture, 

Chemical Weapons, and Genocide  

 

4. Human Rights Implementation – improvement, evidence and UN 

reporting 

 

The outline followed for the manual is roughly that of the corresponding 

presentations annexed to this booklet. This is so for the sake of fostering a better 

understanding of the material and linking the seminars and workshops directly 

with the written text, in order for readers to better recall the discussions and 

content as delivered in Iraqi Kurdistan.  

 

Roughly the Manual seeks to answer the following questions: 

 

• What are human rights?  

• How do they work?  

• What does the law say about them? 

• What legal human rights are there? 

• How can the law be used?  

• What should an NGO do to improve the human rights situation in a 

country?   
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Although the manual should not be read as either complete or sufficiently 

detailed in order to premise a judicial case on the information contained herein, 

it should serve as a basis by which individual cases can be classified according to 

international law, and serve as a guide to identify human rights violations.  
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CHAPTER - 1 -  

 

 

Human Rights Theory – Concepts and ideas 
 

 

The themes considered in this section on human rights theory are the basis upon 

which the rest of the topics covered during the training are based. Human Rights 

Theory is important, because it explains the mainly moral ideas and concepts, 

which the law then tries to put into practice by actually making such rules legally 

binding.  

If one understands the theoretical and philosophical rules which underlie and 

justify human rights, one will inevitably be better at understanding whether the 

law that regulates this area of human rights is good, gives sufficient protection, 

and whether it may need to be challenged and changed or even newly written 

because it does not serve its purpose or doesn’t exist. For these reasons this 

section looks at some of the main concepts and ideas, which are important to 

understand in order to understand human rights law. These are: Freedom, 

Equality, Dignity, Rights, Responsibilities and the State.   

 

 

 

Freedom: 

 

 

Freedom is a seemingly obvious concept to many people. It means not being 

placed in prison or put in chains and not being made a slave for example. And 

this is true. It does mean all that. But beyond these, fairly simple descriptions of 

what freedom means there exist also two fundamental ideas of freedom, one of 

which is exemplified by the situations above, but the other of which is quite 

different in kind.  

 

Generally speaking one can differentiate between two kinds of freedom, so called 

negative and positive freedom (negative and positive in this case do not mean 

good or bad, but rather two opposite poles such as a positive and negative end to 

an electric circuit). To put it in more simple and descriptive terms, negative 

freedom is what one may call “to BE free”, whereas one may refer to positive 

freedom when one speaks of “to HAVE freedom”. Two examples will help clarify 

further:  

 

1) Concerning negative freedom, the first kind of freedom, one may 

say that a person who is arrested by the police, is held by the military 

or is handcuffed or chained IS NOT free – for him or her to BE free he 

or she needs to NOT be arrested, NOT be held and NOT be 

handcuffed and chained. The person needs to be left alone and be left 

to live life without interference by some other person or power such 

as the police or military. As long as nothing “gets in the way” one can 

say that that the person is in a situation which we may call to be free. 
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2) Concerning positive freedom, the second kind of freedom, one 

may say that a person who is not arrested or held or handcuffed is 

free, but may not actually HAVE freedom is order to make use of the 

space in which no one interferes with him or her. If for example a 

person is seriously sick and has no opportunity for medical 

treatment, or has never learnt to read or write, he or she may well 

not have anyone interfering with their life, but neither can he or she 

do what they want because they are missing something which gives 

them opportunities.  A person needs for example healthcare or 

education to be able to live his or her life freely, without being 

prevented from doing things. So, positive freedom is about “getting” 

or “having” something that enables you to use your life for 

opportunities and direct your life in the way you want it to go. So, if 

persons get or have available certain things, which enable them to do 

things they like, want or need, we may say that such persons have 

freedom. 

 

In order to relate this to human rights, one may show that some rights secure the 

first, or negative, kind of freedom and some the second, or positive, kind. The 

rights to be free from torture, or to be free from arbitrary arrest or freedom of 

expression and movement are all rights which secure negative freedom, or which 

you need to BE free.  

The rights to education, health and adequate standard of living are all rights 

which secure positive freedom and make sure you HAVE freedom. 

 

In sum, it is important to realise that there are two kinds of freedom and that 

both are equally necessary for the other to function properly. A life with good 

healthcare, but which you spend in prison is not a life that can be considered 

free. But neither is a life in your home, without interference if you are bound to 

your bed by sickness because you are not able to afford a doctor, or thee simply 

is no healthcare in your region. The two freedoms are interdependent, which 

means that one needs to other to be fully active. This also goes for the human 

rights concerned with these two kinds of freedom.  

 

As a summary, these are the basics of the two kinds of freedom:  

 

 

 

 

1) To BE free (negative)  2) To HAVE freedom (positive) 

 

• No one stops you 

• No interference 

• You only need to be left alone 

and in peace to be free  

(no arrest by police, no 

detention etc.) 

 

• You can do something 

• Something is possible for you 

• You need to have or get 

something to have freedom 

(education, health, economic 

security) 
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A fundamental principle of freedom is that it cannot be limitless. Freedom can 

only extend so far as it does not limit other people in their own freedom, because 

this would otherwise mean that the total freedom in society would become 

smaller and unstable.  

What this means, is that in addition to freedom, there obviously need to be other 

concepts which also explain how “far” freedom can go and where individual 

freedom should stop in order to not harm others. These concepts need to also be 

understood properly, because it is necessary for any serious human rights 

advocate to be able to “check” whether a reason for limiting freedom is 

legitimate or not. Hence, we now move on to the concept of equality. 

 

 

 

 

Equality: 

 

 

Equality, similarly to freedom, seems at first to be a simple concept understood 

by all. However, equality also comes in two forms and actually can mean 

something quite different, or at times even opposite, things.  

Here, once again, are two examples to illustrate:  

 

1) Suppose you have a class of 15 students and you have 15 pens to 

distribute to the class in such a way that you can call it equality. How 

would you distribute them?  

Most people will give each student one pen, so that in the end 

everyone has the same, which would thereby mean equality between 

all.  

 

2) Suppose now that there are 15 people standing in front of a wall 

behind which a famous sports team is playing. The wall is so high 

that hardly anyone can see over it so far and they are missing the 

sports team’s performance.   

But suppose now you have 15 boxes on which the people can stand 

in order to look over the wall, and you can freely distribute them so 

that there is equality. How do you distribute them?  

You could give each person one box, as you did with the pens and the 

students in the first example and thereby declare it equality, 

similarly to the former example. But will this really be equality? 

What if the 15 people are all different sizes and 3 of the 15 people 

are so small that even with one box they still can’t see over the wall? 

Perhaps they would need two, or even three boxes in order to look 

over the wall and some others maybe only one or even none at all. 

Would it still be equality if each person got one box?  

If all people were able to look over the wall and see the sports team 

play, surely that would be more equal than giving everyone the same 

amount of boxes if this means that some people will not be able to 

see at all, even with one box.  
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The differences in 2 kinds of equality illustrated here are as important to realise 

as the two kinds of freedom above.  

The first kind of equality, in which everyone gets the same to begin with is 

commonly termed “equality of opportunity” because everyone starts with the 

same and can make from it whatever they like. Each student gets a pen and then 

he or she can decide whether he or she uses it and how. The opportunity is the 

same for everyone.  

The second kind of equality is commonly termed “equality of outcome” and 

refers to the kind of equality in which the starting positions of the persons 

concerned are different to begin with, but the aim of the distribution (of boxes, 

pens or things like healthcare, education or similar other things) is to make 

everyone equal in the end and to place them on the same level to each other.  

 

What is important to notice here is that equality, contrary to a common 

misperception, is not actually about being the same. It is far more the opposite. 

Equality is about the differences we have as human beings and making sure that 

these are protected and do not cause any significant disadvantage to some of us. 

Equality is about being different, but being treated the same.  It is about giving 

special protection to those most different from the majority, and making sure 

that everyone is treated the same in the most fundamental and important things 

related to human dignity.  

 

So, depending on what circumstances we talk about, it is necessary to apply the 

one or the other kind of equality in order to ensure that society actually respects 

our differences at the same time as ensuring equal treatment.  

To draw upon the aforementioned scenarios, we could maybe say that the pens 

in a classroom are symbolic for education. When it comes to education, or rather 

the right to education, everyone, irrespective of their differences, should have 

the same basic and elementary opportunities. Everyone should receive the same 

education, without differences, and then have the chance to make of it whatever 

they want or like, or as ever hard they work. Education is one example in which 

we an say that equality of opportunity probably makes sense and actually is the 

right kind of equality to apply.  

However, often equality is not that simple, because even if the “good” (pens/ 

education) that is distributed is best distributed equally, this may neglect a 

deeper running problem in society which needs to be taken note of. To continue 

with out example, it is clear that in order to get “a pen” or education, you first of 

all need to be in the class in the first place. In many a country we for example 

know that education (or at least professional or university education) is 

something that mainly men have the privilege to attend. Women have been, and 

often still are, systematically discriminated against when it comes to some rights 

(especially those which could lead to their emancipation, economically or 

socially). This also goes for other groups such as racial, ethnic, religious or other 

minorities.  

In these cases, what matters is not only that women or minorities now have the 

equal opportunity to have access to education, but also that the disadvantages 

that have occurred in the past are also somewhat rectified. What this means, is 

that not only is it important that as from now men and women actually are 

treated equally, but also perhaps that women (or minorities) which in the past 
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have had less access to education, healthcare or other rights, should now be 

provided with proportionately more “boxes to stand on”, or opportunities to 

achieve equality throughout society so that everyone can “look over the wall”.  

This applies to many other things than education, and is appropriate especially 

concerning the right to health and similar rights where the individuals should 

benefit from it irrespective of how they make use of the right.  In such cases, 

especially those concerning disadvantaged groups in society, the question of 

equality should be one of equality of outcome, rather than opportunity.  

 

A final point needs to be made here whilst referring back to the concept of 

freedom, above. Equality and freedom are interdependent concepts, meaning 

that the one does not fully work without the other.  

Freedom without equality in essence means that some people’s freedom will 

inevitably encroach upon someone else’s and that therefore some people may 

have their freedom diminished so far that hardly any of it is left (figure 1). An 

example of this may be a dictatorial state in which one ethnic group is in power 

and disadvantages the other groups.  

Equality without sufficient freedom is also problematic as, even if everyone is 

equally “unfree”, the individuals will suffer from the lack of freedom they are 

experiencing, especially as they cannot make full use of their capacities (figure 

2). An example of such a situation may for example be dictatorship in which most 

of the people in society are suppressed and all live in constant fear of 

persecution.  

The correct relationship between freedom and equality should be one in which 

all people in society have equal freedom, which is maximized to the extent that it 

fills out the space there is until limits are placed upon it only by the borders of 

other people’s freedom (figure 3). This is what a functioning democratic state 

under the rule of law should look like ideally.   
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Dignity: 

 

 

Dignity is probably the most elusive and difficult to define concept of the ones 

dealt with within this handbook. This not least the case because it is what is 

known in political theory as an “essentially contested concept”, meaning that the 

idea itself “lives” from constant debate about what it actually means and that it is 

never finally defined, because it holds different meanings to different people in 

different contexts. Ask 5 people what dignity means and you will usually get 5 

different answers, none of which you can completely reject, even if you see it 

differently.  

 

What most definitions of dignity have in common though, and what have also 

been the most prominent features in many theories of dignity, are the ideas of 

“respect” and “inherent value”.  

Respect usually means that humans should treat each other in a way that 

recognizes that despite even fundamental differences they are all equally 

important in their ways of living, and that they should not intervene in each 

others fundamental values and practices, but rather accept these differences.  

Inherent value, in a sense, is the recognition that this is so because all humans 

are the same and have something in common, which is that morally speaking we 

all equally important and deserve the same recognition when it comes to 

decisions which affect our lives fundamentally.  

 

If one accepts the previous premise, then the logical conclusion is also that there 

is a need for a kind of reciprocity between humans, meaning that dignity 

requires everyone to act accordingly for it to work. But also, beyond this, dignity 

also means that where it is not given to someone else, or even taken from 

someone, the person who takes or fails to give it, is also depriving himself of it, 

because there is no way of arguing that if another person can be treated in such a 

disrespectful way, that oneself deserves better. By depriving someone else of 

equal respect and inherent value one is in effect depriving oneself, because it 

means that one accepts it is alright to treat a human in such a way.  

 

Before turning to more concrete concepts, such as rights, responsibilities and 

state, it should be briefly considered what the connection between freedom, 

equality and dignity actually is.  

Although it is most likely not correct to say that as soon as freedom and equality 

in a society are fully respected and implemented, dignity is also established, it 

can and should be said that the two concepts are at least preconditions for 

dignity to exist within a society.  

So, in any case in which either freedom or equality are not properly established, 

it is at least unlikely for dignity to be established for the members of that society.  
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Rights: 

 

 

What we are concerned with here are rights generally speaking, not yet 

specifically human rights. Because, in order to understand human rights, it is first 

of all important to fully understand what rights are, what they mean, and what 

function they perform.  

Rights can be moral or legal. Moral rights, those which we agree upon 

philosophically because a theory explains that people should have them for 

reasons such as inherent dignity or freedom, can be later codified, or translated, 

into legal rights, which protect these interests also in courts and in written 

language. What matters is that the theory explains that people have rights 

irrespective of their codification into law. So, we should accept that certain moral 

rights are granted to all humans, because of their moral status, rather than 

because a certain government has decided to write them down in a book and let 

parliament decide about it.   

 

The question is, however, what does a right DO? What IS a right? To answer this 

we should briefly look at what a right provides us with. Rights usually mean one 

of two things: either, 1. that you are entitled to do something, or 2. that you are 

protected from something.   

Examples of rights that entitle you to something are easily found. If you are a 

member of parliament you have the right to vote on and pass laws. Or if you are a 

traffic police officer you have the righto stop traffic. In a way these rights give a 

person a “power” in their capacity as holder of a certain position. These rights 

are sometimes called “power rights”.  

The other form of rights though, are those which protect you from something or 

someone. These rights often correlate with a power right, by actually protecting 

the people from this power being abused. Such a right is sometimes also called 

an “immunity right” because it makes you immune, or protects you, from too 

much power being exerted by other people.  

Examples of such rights are also easily and quickly found. Although a police 

officer may have the right to stop you and your car, he cannot simply detain you 

without reason. You have a right to not be detained without reason and can use 

this right to stop the police from doing so. Also, you have right not to be tortured 

for information, or to be killed without reason.  

So, there are rights, which entitle, or allow a person to do something (usually 

more than the person without such a right), and there are rights which protect 

against such powers and, especially the abuse of such.  

 

To illustrate the example further, one may say that rights act as entitlements to 

go beyond the boundaries that other people (without the right) must stop at, or 

as “walls” with which one may stop these people from advancing too far into an 

area they are infringing. One right acts as a limit as from where there is 

immunity, and the other as an extension of the power a person has.  

 

So if we have Person A, a police officer lets say, and Person B, a civilian, whose 

personal free spaces are divided by the “X” in the illustration (figure 4), Person 

A’s power, as a police officer may extend to a limited amount into Person B’s 
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freedom (for example stopping his car or questioning him). Person B, however, 

has the right not to be arbitrarily arrested or tortured, so there is a limit to how 

far Person A’s right can extend. This limit is symbolized by the wall.   

 

[Figure 4:] 

 
 

 

What we can take from the above then, is that persons need to qualify for the 

kinds of rights they have. A police officer has the right to stop people by 

qualification as a law enforcement person, and a civilian has the right not to be 

arbitrarily arrested because he is a citizen of the country for example.  

Other qualifications are also obvious when we think about rights.  

If you are members of a contract for example, each of you has rights according to 

what it says in the contract. But to qualify for those rights you need to be part of 

the contract.  

Similarly, a constitution of a country is also a kind of contract between the state 

and its citizens, and in order to qualify for constitutional rights you need to be a 

citizen, or, if you hold one of the positions defined by the constitution this will 

grant you rights by that qualification.  

Also, if for example you have a right to inherit something, usually the qualifying 

factor for this right will be that you are a member of the family and have received 

that right due to these circumstances.  

 

Another way to express these qualifications for these rights, is to say that the 

qualifications are usually the “reasons” for the rights, whilst also often saying 

something about their importance.   

If the qualification for a constitutional right is that you are a citizen of a country, 

the reason therefore is that you should be protected by your state, but also 

against any power it has over you. This reason is obviously also an important 

one, as it is one that has to do with your overall freedom. You need this freedom 

to actually act as a citizen, by working for the common good and voting and 

protecting the interest of the country.  

 

So, if we talk about human rights, it seems obvious that they are also important, 

as their qualification is simply that someone is human (nothing more) and that 

they protect things which are necessary to live a life worthy of a human. The 

reason behind a human right is simply that certain things should be entitlements 

or protections for all human beings, no matter what other characteristics they 
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have. Their importance is signified by the fundamental character of the 

entitlements and protections human rights grant, by granting at a minimum 

those things, which are the basic necessities for dignity and living freely.  

 

 

A final point needs to be said about rights generally. Right are not only 

protections and entitlements for the individuals, but also perform a social 

function. Rights are ways of ensuring that an agreement, or a society with 

agreements, works properly and without chaos starting.  

Rights are often connected to responsibilities (the concept we turn to next), and 

are a way of guaranteeing that people do, or do not do, the things expected of 

them. Without rights, contracts, constitutions, societies and entire countries c 

could not function, or at least no function properly.  

 

 

 

 

 

Responsibilities: 

 

 

As already mentioned, rights and duties correlate with one another, meaning 

that where there is a right, there also needs to be a duty. To go back to our 

former example, if Person B has a right, Person A has a duty to respect or fulfill 

that right, because otherwise, the right becomes meaningless. Hence, whenever 

there is a right, there is a duty for someone to “give” that right to the person.   

 

What this means, is that not only rights are of fundamental importance, but also 

responsibilities, or as they are sometimes called, duties. Duties and 

responsibilities need to be performed when a rights bearer asks for them to be 

performed through his or her right, similarly to a question and an answer.  

Important to note here is that there always needs to be a “rights bearer” or “right 

holder”, because rights cannot exist independent of someone or something that 

owns them and is protected by them. At the same time there needs to be 

someone who owes the rights bearer the content of that right, a process which 

we then call the duty.  

So, duties or responsibilities are the correlation of rights and need to exist to 

make a right viable and real and not just some abstract idea that doesn’t work.  

 

A few last points need to be made about duties apart from rights and as concept 

in themselves. Although rights need duties, the same cannot always be said of the 

other way round. Duties do not necessarily (although it is often the case) entail 

corresponding rights. Cases in which there are duties or responsibilities are 

often found in society, although they are not always obvious. We can probably all 

agree that, for example, people have the duty to dispose of their trash properly 

by putting it in a trash-can and not throwing it on the road or dumping it in 

nature. What seems a little odd, however, would be to say that one of us, or each 

of us has a right to someone else putting their trash in a trash-can. Maybe we can 

still expect him or her to do so, because it is good for society and he or she has a 
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duty or responsibility to do so, but it would seem odd to say he or she has to do 

so because you or I have a right to him or her doing so.  

So, it is commonly accepted that rights always need duties, but that duties do not 

always need a correlating right. In the first instance someone has to fulfill the 

right, by performing his or her duty when someone asks for it by his or her right, 

whilst in the second the person just simply has to do so, irrespective of someone 

asking for it. Hence, duties are also important for society to work properly, 

because they often are also aimed at things.  

 

Finally, and importantly, it needs to be said that duties also have sanctions 

attached, which means that where someone does not fulfill them, irrespective of 

whether the duty is the result of a right or a general duty as explained above, 

their failure to perform such a duty will result in some from of punishment or 

sanction. This is so, because it is the best way of enforcing duties, by making the 

failure to do so as costly as possible to the individual who does not fulfill them.  

Such sanctions are especially important when it comes to fundamental rights, 

such as constitutional or human rights, as there it usually the state who needs to 

fulfill them. For this reasons also, it now that we turn to our final concept, the 

state.  

 

 

 

The State 

 

 

The final concept that we come to is the state. Here, for our purposes, the first 

point of discussion necessarily must be a delimitation of the concept of state 

versus the concepts of country and nation. Often the three concepts are 

articulated in one breath as though they mean the same things, although a closer 

analysis shows that they are actually quite distinct in important ways.  

 

When we speak of a country, we usually mean the geographic entity with its 

borders and the entirety of what is geographically within them. A country is 

usually something that can be pointed to on a map and is defined in its extent.  

A nation by contrast is usually what we call a certain kind of people who share a 

common characteristic such as a common ethnicity, religion or social or cultural 

background. They cannot be pinpointed on a map, and far from having borders 

which enclose them, actually often exist across borders and challenging the idea 

of a coherent country which stops at the line drawn on a map. A nation is most 

often a group of people that share a common heritage and are defined by such. 

A state on he other hand, is sometimes understood to be something in between 

these two concepts. One often hears for example of nation-states, or speaks of 

state-borders when talking about the geographical limits of a country.  

However, the state in political theory and also, importantly international law, is 

something quite different.  When we speak of the state in these contexts what is 

actually meant is the institutions within a country. The state in this sense is made 

up of different institutions, which belong to the three branches of Government, 

namely legislative, executive and judiciary. Whilst the legislative is usually the 

parliament or a similar body, which passes the laws of a country, the executive 
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are those institutions which implement the law and infrastructure of a country 

and ensure that it is followed. Examples of executive institutions could be a 

ministry, the police, a teacher or any other government official who puts law and 

policy into practice. Finally, the judiciary is the branch of government consisting 

of the court systems and the judges who decide about the law, and in cases of 

supreme courts potentially also about what the other branches of government 

are and are not allowed to do. This last point especially illustrates what the three 

individual branches of government are also constructed to do, which is check 

and balance each other, in order to maintain a stable relationship.  

  

The state according to this, is any of the institutions which belong to any of these 

branches. This can be the police, the teachers, the judges, a ministry, a 

directorate or parliament or the presidency itself. All of these institutions are 

what we call the state and what have come to represent the state in theory and 

also, as we shall see in later chapters, international law.  

 

To go into more depth at a conceptual level, and to slowly approach the idea of 

human rights, it is useful to also take a historical and theoretical look at the 

evolution of the state.  

 

Historically and theoretically the state evolved from, what in political theory is 

termed “the state of nature”, which existed before there was organized society. 

In this pre-societal state it is assumed that that everyone had the right to do as 

they pleased, because there existed no common rules which people had to 

follow, let alone laws. Everyone could take whatever they wanted in terms of 

food and water, shelter and protection. If someone was threatened by another 

person, he or she had the right to protect him or herself by whatever mean were 

necessary.  The result of such a situation would inevitably be that there is a state 

of chaos, a kind of “jungle-life” society in which each person could attack or kill 

another at will and in order to maintain his or her own life. In short: a brutal 

from of anarchy in which everyone would need to be concerned for his or her 

safety at all times.  

In response to this, the theory goes, people at some point decided to group 

together and agree on common rules and practices to distribute food, shelter and 

other necessities, as well as on certain institutions to ensure that these practices 

and rules were followed. So instead of everyone having to protect themselves 

they now had ways of deciding rules, which later became laws, and structuring 

organizations, which later would become for example police, a trade system or a 

judiciary. All the institutions and bodies with their rules in a way were the 

beginning of what nowadays is termed the state.  

 

So to conceptually sum up what the state was and is, one can say that the state is 

those institutions, and the people who hold official positions within them, which 

make sure that rules are decided upon, followed and put into practice, along with 

the necessary infrastructure a society needs to ensure this works. Hence, the 

state is for example, the police, the parliament, the ministries or directorates, as 

well as the judges and military and other similar institutions.  

It is important to note here that the people who hold the official positions are not 

the state themselves, but rather are representatives of the state by virtue of the 
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office they hold. A president, for example, is nothing more than a person who has 

been chosen (hopefully by the people in a free, equal and secret election) to be 

the head of state, rather than him personally being the state. The same goes for a 

police officer who during the his career in his function is allowed to stop cars and 

question people, but no longer has the authority to do so once he has retired.  

Although it is often the case that people with power forget (or choose to forget) 

that the power they hold has nothing to with them, but rather their position, it 

has become obvious in recent years that even the most deeply entrenched 

despots and presidents look very unpresidential and weak when they are found 

hiding in holes like Saddam Hussain, or Muammar Qaddaffi.  

 

The reason the power attaches to positions, rather than people is a simple one. It 

is for the sake of stability and continuity when one government is replaced by 

another, or an officer who deal with certain issues is transferred to another duty 

station. The idea behind the state is that it should be a neutral and near to 

mechanical system that applies the rules equally according to the law and treats 

everyone accordingly – so it should not matter who holds the position, but rather 

what the common rules say about a situation or the entitlements of a person.  

 

 

 

A conceptual theory of the state 

 

The above concepts and ideas are not only relevant to understand in isolation, 

but far more in connection with on another, and especially in relation to the 

state. This is not only so at a theoretical or conceptual level, but also so at the 

level of international law, to which we shall turn in the following chapters.  

However, before moving on to such, it is first of all important to integrate the 

above concepts into one coherent theory of the state.  

 

As we found out in the preceding sections, the state is made up out of official 

positions, which people hold and perform in order to make and apply the rules 

and ways of organization a society has agreed upon.  What is important though 

in the notion of the state, is that it should be a kind of “mechanical” or 

“automated” system which applies the rules equally to everyone. This is done in 

order to make the society function as best possible and ensure that people do not 

need to be concerned about their safety, including their economic safety, and 

about protecting themselves from others in society. If this safety is guaranteed, 

people in such a state have the freedom to do and act as they like, as long as they 

act within the rules, and can be productive and also contribute to the general 

welfare of society. In order to maximize the welfare within society through such 

productivity for example, it is important that only necessary limits are placed on 

freedom, but at the same time that these limits apply strictly where the freedom 

of one person may interfere with the freedom of another.  

If one loosely follows the theory further, one can say that a state that applies the 

rules equally to all, and establishes as best possible equal freedom, such a state 

also is providing at least the basis for dignity within such a society and between 

the people in it. 
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Rights are part of the rules and ensure that equality and freedom are upheld in 

such a society and are the tools and mechanisms with which ordinary citizens 

can ensure that the state, as well as other citizens, live up to the expectations of 

equality and freedom. In correlation, duties are there to make everyone 

dependent on one another in such a way as to ensure everyone’s compliance, if 

not out of moral conscience, then out of reciprocity. Further, duties attach 

punishments and sanctions to the failure to perform them, and therefore 

enhance the role of rules in society even more. Importantly, such sanctions 

should apply not only to individual humans in their private capacity, but also to 

them in their official offices if they work for the state, or to the state itself when it 

makes a mistake or breaks the rules through its actions.  

 

What all this leads up to, in the theory of the state, is an explanation of what the 

state is actually there for. What makes the state relevant and what the state 

should fulfill. According to the above, it is easily observable that the state is 

actually intended to be an institution to help people live together and create 

stability and safety for those who live within. The state, with its institutions such 

as the police, ministries, army and other public services should work to ensure 

that especially the ideas above are realized in order for society to be successful 

and function properly. If it fails to provide the people with security and safety, 

from one another, or from its own power, it essentially leads itself to be useless 

and non-meaningful because the first reason for people to create a state and 

move into an organized society. To measure this success it is necessary to look at 

the above concepts and ideas and see how well they are delivered and protected 

within a state and through its institutions. Should a state be successful in 

delivering equality, freedom and dignity to its citizens, and ensuring that these 

are also further upheld through rights duties, one can presume that he state is, at 

least to a minimal extent, performing its function correctly and is justified in its 

existence. However, if a state fails to provide the fulfillment of the above ideas, or 

even abuses the concepts by actively withholding freedom and equality from its 

citizens and in effect violating their dignity and rights, the state as such must at 

least be questioned, if not outright denied its legitimacy.  

If a state does not perform the function it was originally intended to perform, by 

the people who created it, it can no longer be justified and should potentially be 

replaced with a new state or form of government including a new constitution, or 

at the very least, be contested and changed internally.  

 

This last point should under no circumstances be understood as encouragement 

to overthrow a government, or for revolution, but actually only serves to 

illustrate the very important point, that a state and a government of a country 

exist only to serve the people and secure their freedom and dignity. A state 

therefore needs to be continuously questioned and critically observed for the 

performance of the duties that it was created to perform. This means also, 

however, that the state must be given chance and opportunity to change once 

and where it is challenged and not every violation of right or dignity should 

already lead to a revolution. Rather, the theory above describes the ideal that all 

people in society, as well as the government and civil society organizations, 

should try and work towards and achieve through constant and continuous 

discussion, organization and advocacy. The process may take years, but it is one 
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that should be engaged in, in order to build a state that comes a close as possible 

to the ideal conceptually explained above.  

 

Before now finally turning to specifically human rights as concepts, it is 

important to note that the above theory fo the state also palys a role for human 

rights law, which we turn to in the next chapter. The relationship between the 

citizen’s who should be protected by and from the state, and the satte who owes 

them a duty of such protection not only lies at the heart of this theory, but also, 

as we shall see, of human rights law. 

 

 

Human Rights 

 

 

After all the above, this section now finally turns to the concept of human rights, 

and connects it with the other ideas already discussed. The ideas of freedom, 

equality and dignity are very much at the heart of human rights, whilst the 

conceptual nature of rights duties and the state are important to understand in 

order to comprehend how human rights work in theory as well as practice.   

 

As was discussed before, rights always need some kind of qualification by which 

a person is entitled to them (e.g. contract, citizen etc.). With human rights, as 

mentioned above, the qualification is merely that you are human, which means 

that any person qualifies for them, irrespective of what he or she has done or 

who he or she is by heritage, descent or any other characteristic. So, being 

human, is the rights qualifier, which, as we have already heard, is also an 

indication of the importance of the rights concerned. In the case human rights it 

is fundamentally important because what human rights protect is what actually 

is essential for you to be respected as a human being.  

 

So, if we accept that being human is the qualifying basis for human rights, it 

becomes self evident that the concept of equality is also relevant. Contrary to 

fascist ideologies such as those of Hitler in Germany, or of white supremacists in 

South Africa, we know today that all humans are the same, biologically as well as 

morally, to such an extent that they all need to be considered with equal respect 

and attention to dignity. Hence, if all humans are equal in their humanity, and 

this is the qualification for having human rights it is obvious that they also all 

have the same rights, to an equal extent.  

 

As the next step, and resulting from what we have seen above, we need to attend 

to duties when talking about human rights. Although we know that the rights 

holder in these cases is the individual human, the situation concerning the 

correlating duty is not as easily explained. It is clear that every human has rights, 

but also corresponding duties towards each other, to no harm the other or limit 

his or her freedom in any way though his or her own actions. However, as 

humans have agreed to enter society and create the state, one can say that the 

state has been tasked with upholding the rights of the individuals and protecting 

them from each other, as well as from the abuse of its own power. In a way then 

we can say that human rights have become the duty of the state, which is tasked 
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with providing whatever is needed for their protection (safety, services, 

institutions etc.).  

 

As we know that human rights are essentially there to protect human dignity, if 

we task the state with protecting human rights, we are also requiring the state to 

protect human dignity through these rights. In turn, as we have described above, 

this means upholding especially the widest notions of freedom and equality 

possible. If the state provides for the protection of human rights to such an 

extent that human dignity is protected as described above, the state can be most 

likely seen as legitimate and vice versa.  

 

So, in summary we can say that human rights are rights which all humans have, 

simply by virtue of being human and which protect their dignity and what is 

essential to them being respected as a human person. They apply equally to all 

people, irrespective of any characteristics which may make them different. They 

are made actionable by making the state responsible for their protection and 

realization, instead of every person having to provide them to each other. The 

state has therefore been given its main justification through the protection and 

provision of these rights, and its legitimacy can be measured through the 

fulfillment of this task.  

 

 

 

Two Ways of thinking  

 

 

As the final part of this first chapter it is briefly necessary to look at two ways of 

thinking which will follow us throughout the remainder of the handbook. This is 

so, because the two ways of thinking respectively apply to human rights or 

humanitarian law.  The two ways of thinking are categorical thinking on the one 

hand, and consequentialist thinking on the other and are different explanations 

of how to determine the morality or correctness of a certain action. Their 

relevance to the two different kinds of law will become apparent in later 

chapters, however, for now it is important to comprehend their differences. 

 

Consequentialist thinking, as the name already suggests, concerns itself with the 

consequences and action brings about. So, in order to determine whether a 

certain action or decision is the right or wrong one to take, or whether 

something is moral or not, it looks at the consequences that an action would 

bring about. It weighs these consequences against other possible ways of acting 

and their consequences and thereby determines which is the best outcome, by 

for example deciding that the outcome which brings the most good to the 

greatest number of people is the correct one. In tis way of thinking, everything 

becomes relative in value, as something that weighs heavy in one situation, may 

weigh less in another when compared to something different. If for example we 

consider a human’s life it usually weighs heavily against most other things. 

Hence in a life or death situation it is a likely outcome that consequentialist 

thinking will decide that the right, or moral, thing to do is the one which saves 

the persons life.  
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In another situation however, a person’s life may become almost insignificant. If 

for example one person’s life would need to be sacrificed in order to save that of 

five others, consequentialist reasoning would say that it weighs less and is 

probably something which is easily sacrificed. Hence, consequentialist thinking 

has often been abused by totalitarian regimes to justify horrendous crimes, or is 

sometimes used in order to legitimate the use of torture.  

Not all consequentialist thinking is bad though, and in many a case it actually is 

very helpful and necessary to determine the right course of action (as we shall 

see in later chapters).  

For now it should suffice to understand how consequentialist thinking works, 

and that it can be easily abused, as well as employed for positive things. One of 

the main benefits of consequentialist thinking is that it is a fairly easy way of 

determining what may be the right way to act by comparing things. It is 

especially relevant in high pressure situations – and example we shall return to 

at a later point.  

 

Categorical thinking stands in stark contrast to the above. It holds that decisions 

should be made on the basis of the inherent value of something. As a result of 

this some things are always wrong and cannot be questioned or somehow 

exceptions made. Certain ideas such as truth, life and dignity for example are 

considered the most important elements of human life, which means that they 

are considered unbreakable through other considerations. It is thus obvious that 

categorical thinking deals with everything in absolute values and not, as 

consequentialist thinking, in relative ones. Everything has a stable value and 

does not change when it is compared to something else. Torture is always wrong 

and cannot be justified through any means, because it robs a person of his or her 

dignity. The is no alternative situation.  

Categorical reasoning is a more complex way of thinking about things and 

determining what is right or wrong to do, because it requires you to determine 

the inherent value of something and the reasons for that inherent value. It is not 

as easy and the comparison of consequentialism, but is also not as easily abused 

precisely for this reason. However, in some situations categorical thinking leads 

no further, because there a decision needs to be made between two things which 

are equally wrong. An inherent weakness to which we will also return in later 

chapters.  

 

The importance of these two ways of thinking for the topic under consideration 

herein is quickly explained, but will become more obvious throughout the 

handbook. Human rights and human rights law both are based on categorical 

thinking, as they place absolute limits on certain actions and articulate what the 

absolute minimum of respect for human dignity must be. In contrast to this, 

certain elements of humanitarian law follow consequentialist thinking and are 

based mainly on this. Therefore it is important to understand their contrasting 

elements, as well as the problems and benefits of each approach.  
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Consequentialist Categorical 

 

• What are the consequences and 

outcomes of something 

• Whether something is right or 

wrong depends on what it is 

weighed against 

• Everything becomes a relative 

value that can be weighed 

against something else 

• Easy way off thinking:  

compare 

 

 

• What is the value of something 

itself  

• some things are always wrong 

and some things will always be 

most important  

• Things are considered for their 

absolute value and are 

considered for their motivation 

•  Difficult way of thinking: 

analyse 
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Chapter -2-  

 

International Law – Public, Human Rights and Humanitarian Law 

 

 
After the more theoretical and conceptual preceding chapter, this second part of 

the handbook will focus on the introduction of international law, and especially 

the basics upon which human rights and humanitarian law are built. The chapter 

has three parts, starting with an introduction to international law generally and 

then moving on to explaining first the basics of human rights law and then the 

basics of humanitarian law. Especially the last two parts are important to 

understand in distinction from one another, as some actions which are allowed 

under human rights law are not so under humanitarian law and vice versa. Being 

able to distinguish becomes especially important when dealing with victims of 

violations of international law, because often help and rights of the victims 

depend on the kind of violation that took place.  

 
 

 

National vs. International Law 

 

 

Before dealing with international law it is worth briefly thinking about law as 

such, and what function it fulfills in society. Law as such is a way of regulating 

behavior through making rules and norms which people should follow in the 

society they live in. Should people not obey these rules, the law also places 

sanctions and punishments on such misbehavior in order to maintain control 

over the following of rules. Similarly to a game that people might play and which 

has rules that people must follow to make the game work, society has laws which 

enable people to live together without chaos breaking out. In short: it makes 

society function.  

 

There are different theories of law, many of which have different opinions about 

where the rules should come from. Some theories of law say that morality and 

law should be as close as possible and that any law that is not morally correct 

should be changed. Others, such as Sharia law for example, base themselves on 

religion and state that the law should be determined what a certain religion says 

in its scriptures or requires of people living under that faith. Yet again other 

theories speak negate the role of morality or theory completely and say that all 

that counts is what has been written down in law books and decided upon by he 

lawmakers of a country, no matter whether morality or religion say any 

different. Irrespective of what theory of law one follows however, there are 

certain elements of law that are common to all legal systems at the domestic 

level and which can and should be compared to those at the international level in 

order to understand international law properly.  

 

As most people will know laws at the domestic, or national, level are passed by 

lawmakers such as parliaments. The laws then bind all people in a country, 
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because they apply to everyone within the area that the parliament has control 

over. In order to make law function properly there exist various kinds of courts 

at the national level which deal with different kinds of matters and disputes. 

These courts are the institutions in which judges, prosecutors, police and 

lawyers can ensure compliance with the laws which make society function and 

can punish anyone who violates the laws of the country. The main actors in such 

national legal systems are individual people, as the law is usually about how a 

person may or may not act. All of this is governed by one main principle which 

ensures that the entire system functions, called the rule of law, which means 

that everything should be done according to law and not on the basis of 

somebody’s power or wealth or political influence.  

 

At the international level and when concerned with international law, the 

situation is a little different, although there are some parallels as well.  

Because there is no such thing as an international parliament or lawmaker, in 

international law, instead of laws decided by someone there are treaties which 

are negotiated by states. They apply to all parties that have agreed them, instead 

of to a certain area, because each state has exclusive sovereignty over the land 

that it covers within its borders. Although there are also courts on various topics, 

they do not play the same role as courts in a national system, because they 

usually only deal with one specific issue or are set up to decide about a specific 

treaty rather than laws generally. The biggest and most fundamental and 

important difference between national and international law however is that 

where national law has prosecutors, police and other institutions to ensure that 

the law is followed and that can take actions against those who violate it by 

punishing them directly, international law does not have such institutions (with 

the relatively new exception of the prosecutor of the International Criminal 

Court, which only has a very limited scope however) and cannot easily ensure 

compliance by threat of direct punishment. Instead, the states themselves and 

the United Nations need to ensure that international law is followed and that 

those who have agreed to something actually act accordingly. This is also a 

reason for the main actors in international law being states, rather than 

individual people or other persons (some notable exceptions apply, but states 

are undisputedly the main actors). Although the rule of law also applies in 

international law, in order to not give bigger and more powerful states the 

possibility to coerce the smaller ones, a more important principle is at the heart 

of international law. This principle is that of State Sovereignty, which means 

that a state has exclusive control over what happens within its borders and that 

no other state is allowed to intervene in such matters which concern only the 

first one.  
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National or Domestic Law International Law 

 

• Laws passed by Parliament 

• Bind all persons in a country 

• Courts for various topics 

• Police and prosecutors ensure 

compliance 

• Individuals are the main actors 

• Main principle: Rule of law 

 

 

• Treaties negotiated by States 

• Bind all parties to the treaty 

• Courts for various topics 

• States themselves and UN need 

to ensure compliance 

• States are the main actors (with 

important exceptions)  

• Main principle: State 

Sovereignty 

 

 

 

 

 

Public International Law 

 

Based on the foregoing it is possible to describe Public International Law1 as : 

 

 

 

 

(1) Rules 

(2) that States have 

(3) decided or agreed upon 

(4) to regulate their own behaviour 

(5) in their relationships with each other. 

 

 

 

 

Each of these elements (1)-(5) shall now be in turn explained in more detail to 

explain how international law works. After each explanation examples will be 

offered to better comprehend each of the elements I practice.  

 

 

 

(1) Rules 

 

As domestic law has laws passed by parliament, international law has other 

sources of law that make up the rules that govern the interaction between states. 

The sources are defined in Art. 38 of the Statute of the International Court of 

                                                        
1 There also exists Private International Law, which deals with the international 

interests of companies etc., but which is relatively unimportant when dealing 

with human rights and humanitarian law and thus shall not be addressed in this 

Handbook. 
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Justice, which is a court we shall later return to. For now it should suffice to 

know that all members of the United Nations are also automatically members of 

the International Court of Justice, which is why the courts definition of sources of 

international law is taken to be authoritative.  

According to the statute then sources of international law are:  

 

• Treaties 

• Customary international law 

• General principles of law 

• Decisions by judicial bodies 

• and, finally, the teachings of the most highly qualified publicists in the 

field.  

 

These sources do not formally stand in any hierarchy to one another, although 

following they will also be considered as such and in each instane explained why 

a hierarchical ordering makes sense when using such sources in practice.  

 

Treaties are written agreements which have been negotiated an agreed by 

states, which are usually called parties to the treaty (international institutions 

and some other actors can also become parties to treaties, but this is 

comparatively rare). Especially their written form and detailed negotiation make 

treaties a very reliable source of international law, as it is easier to interpret 

exact words than more abstract rules that have never been agreed word for 

word. Particularly when it comes to the issue of definitions it is best to consult a 

treaty, if there is one on the matter.  

 

Customary international law is one of the more abstract sources of law. It is in 

a way the contrary form of law to a treaty. It is unwritten and is made up of rules 

which have become legally binding because they have been practiced in a certain 

way consistently over time by a great number of states. Customary international 

law has two components, to which we will return later in order to exaplin them 

more deeply. For now, however, it is enough to know that it is unwritten and not 

specifically agreed upon law, but rather a kind that comes about through general 

practice.  

 

The general principles of law referred to by the Art.38 mean certain principles 

which have not necessarily been written down in a treaty, or have not 

necessarily even been used in international law a lot, but rather often stem from 

national or domestic law, but can, and should be applied in international law too. 

These principles are such things as “no one should be tried for the same crimes 

twice”, or “a person is innocent until proven guilty”, but also such things as the 

prohibition to extract a confession by force or torture. These general principles 

of law often fill the gaps that treaties and customary law leave, by applying them 

analogously from the national level.  

 

Decisions refers to decisions by international courts and judicial bodies, such as 

the International Court of Justice’s own judgements, or those of the international 

criminal tribunals, but also the UN quasi-judicial bodies such as the Human 

Rights Committee and other bodies. This source of law, similarly to the following 
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one, is considered a so called “subsidiary source of law”, which means that it 

should only considered as a means of determining the law after the other 

sources of law have been consulted. Often, it is worth referring to judicial 

decisions where treaty law is not clear, or fails to address something. Judicial 

decisions are also the first reference for determining whether something has 

become customary international law or not, and have often qualified a rule as 

custom.  

 

Teachings of the most highly qualified experts, as already mentioned, are also 

considered a subsidiary source of law, and should only be relied upon where no 

other source is available. Where experts are cited in judicial opinions, or give 

their official view in UN Reports, this may, however, also be an important source 

of determining what the law actually is, as these experts often are the very ones 

who continue to develop the law in their analysis, where no more treaties are 

being negotiated or agreed.  

 

 

 

(2) States 

 

As explained above, States are usually the main parties to a treaty and are also 

the main actors in international law. So, in order to understand more fully how 

international law works it is important to know what actually constitutes a state. 

The criteria for a state are fourfold and need to all be fulfilled at the same time 

and continually. For an entity to be considered a state in international law it 

needs to have:  

 

• A defined territory 

• A constant and stable population 

• A government  

• And the capacity to enter into relationships with other states 

 

A defined territory means that a state needs clearly defined and undisputed 

borders within which it can assert its jurisdiction exclusively.  

 

A constant and stable population is required because an entity cannot claim to 

be a state if it only ha a transient population because , for example, it is located 

on a trade route or something similar. To count as a state an entity must have 

people living within its borders constantly and not only on an on and off basis.  

 

For a state to be recognised, it is essential for it to have a government, because 

this is the only means by which the state can claim to have functioning 

institutions and organisation, which, as explained in chapter 1, is essential for 

the concept of a state.  

 

Finally, a government is also required for the fourth criteria, namely the capacity 

to enter into relationships with other states. Without a government this would 

not be possible, but it is also an independent criterion, because in international 
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law, it is necessary that a state can communicate with (at least) its neighbours to 

maintain peace and security.  

 

These four criteria are commonly accepted as being those required for an entity 

to count as a state. However, there exists debate in international law whether 

there may exist a fifth criterion, namely a requirement “to be recognised by other 

states”. The debate is ongoing and has never been resolved fully, but there are 

examples of entities which have undeniably become states by fulfilling the four 

criteria above and have then automatically been recognised by some, even if not 

many other states. These examples show that the fifth criterion is. Most likely, 

irrelevant, should it exist. 

 

An import issue to address before turning to the next section, is the question of 

autonomous areas within a state. These cases are a difficult issue in 

international law and often create new and unresolved problems. What is clear 

however, is that a part of a country, even if it fundamentally different to the rest 

of the territory (by population, infrastructure, ethnicity etc.) cannot simply 

declare independence and become its own state. Autonomous areas are usually 

created in situations in which a certain part of the country has a minority which 

is either neglected, or discriminated against in the national political process and 

can therefore not protect its own culture or people. In such instances it has been 

the case in the past that it was required of the respective state to either create an 

autonomous area for the minority over which it had near to exclusive control, at 

least to protect their own culture and security, or accept the potential necessity 

for a an independent state to be created (as for example in the case of Kosovo). 

This is however, a hotly debated topic and is not a completely clarified topic in 

international law.  

 

 

 

(3) Decided or agreed upon 

 

When addressing how international law is decided or agreed upon it is necessary 

to once again return to discussing treaties and customary international law. 

These are the two main sources of international law and are most important to 

understand.  

 

Treaties are, as explained under (1) above, negotiated and written documents. 

They are negotiated at an international conference and then open for signature 

when the wording and contents have been agreed by the participating states. 

Such a signature at the negotiation table however does not yet mean that a state 

is properly bound by the treaty. It is required to fulfil its obligations under the 

treaty, but is only legally fully bound after a process called ratification, which 

means that the treaty text needs to be presented to the country’s parliament or 

president or similar institution and needs to be accepted by them before it 

becomes binding. If a treaty is new, it also only becomes fully operational when a 

minimum number of states have ratified it (usually around 30 when it is a global 

treaty). A last, but important, thing to note about treaties is that they can only 

bind those states which have ratified it and cannot bind other states in any way. 
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Treaties are therefore decided and agreed upon very actively and consciously by 

all those who are bound by them.  

 

Customary international law, is decided in a wholly different way. It is not in 

any way agreed upon actively or consciously, but rather is the exact opposite. 

Customary international law are those rules which passively become legally 

binding through constant and continuous practice by states. For a rule to become 

customary law it requires it to fulfill two criteria, namely that states act: 

 

• in a certain way consistently over time  

• because they think it is legally correct or required of them to do so 

 

What this means is that the two requirements need to be practiced by those 

states that the rule actually affects. So, a landlocked state like Switzerland does 

not play a big rule for customary rules concerning international law of the sea, 

for obvious reasons. For some area for example only the practice and opinions 

on legality issued by those states which are affected the rule are relevant. 

However, out of those states a significant majority needs to consistently practice 

the rule over time for it to become customary international law, because, 

different from treaty law, it can also bind other states once a rule is established. 

So, in human rights law, which affects all states worldwide, it is important that a 

rule is practiced by many states in a certain way so that it also becomes binding 

on other states whose practice may differ. Examples of customary international 

human rights law which bind all states is for example the prohibition of torture, 

which binds all states irrespective of whether they have a ratified a treaty which 

prohibits the practice.  

 

A final important point to note is that treaty law can become customary 

international law and vice versa. If for example a treaty is ratified by a significant 

number of states the rules contained within it become customary international 

law at the same time. An example of this are the Geneva Conventions of 1949 

which are universally binding.  

It is also common for the opposite to happen and that where rules of customary 

international law have become so important that states decide to agree on a 

written form of them to make the rules more official and clear. An example of 

such a practice is the United Nations Convention on the Law of the Sea, which 

officially declares those rules, which beforehand were only customary 

international law.  

 

 

 

(4) Regulation of behaviour 

 

When we speak of the regulation of behaviour between states in international 

law it is important to know that states have agreed to be governed by certain 

rules, and have also agreed that there a certain sanctions and punishments 

attached to a breach of those rules. This is officially declared in the so called 

Articles on State Responsibility.  
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In order to decide who is right when two states are in disagreement about 

something or when one country thinks another country has breached 

international law there exists a special court, namely the aforementioned 

International Court of Justice, which decides on such cases. As mentioned, all 

sates of the UN are also members of the court and can take cases to be decided 

there. The International Court of Justice sits in the Hague in the Netherlands, but 

should not be confused with the International Criminal Court, which is also 

based there but deals with individual criminals rather than states.  

 

Not all instances of problems between states however have the time to be 

resolved by a court case. If for example there is a military conflict between two 

countries it is unlikely and effectively unworkable to rely on a court to decide the 

matter. In such situations which require immediate attention and may have 

consequences for international security the UN Security Council has the power 

to act and regulate the behaviour of states trough its decisions.  

 

 

 

(5) Interstate relationships 

 

The final part of international law that needs to be addressed is the kind of 

relationships that states have with each other. This is simply important to 

understand what kind of things states regulate between each other. Examples of 

such regulated topics are the law concerning rules on the high seas, regulated in 

the UN Convention on the Law of the Sea, the rules governing how diplomats and 

embassies are protected and regulated in other countries in the Vienna 

Convention on the Diplomatic Relations, or the treaty which actually explains 

how to interpret treaties correctly, the Vienna Convention on the Laws of 

Treaties. What all of these have in common is that states regulate how they 

interact with each other. They have an interest in making sure that the rules are 

followed, because it actually affects them when another state does not follow the 

rules. This, however, is where the problem of human rights law lies, as we hall 

see in the next section because, when it comes to human rights law, it is not the 

relationship between states that is subject of the rules, but how th state interacts 

with the people within its jurisdiction.  

 

 

 

Implementation of international law 

 

After considering what Public international law is as such, it is not briefly 

necessary to address the issue of implementation on international law at the 

national level before moving on to human rights and humanitarian law.  

Implementation means that the international law is actually put into practice at 

the national level. Here there are two ways in which this can work, and by which 

states are divided. These two ways are monism and dualism, and respectively 

monist and dualist countries.  

Monism means that whatever international treaty a country ratifies, the treaty 

provisions can be used in front of national courts, and a person can for example 
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claim their rights under the Convention against Torture Directly in their home 

country. Examples of such countries are Belgium and the Netherlands.  

Dualism means that a country ratifies a treaty and is bound by it, but needs to 

separately put the contents of the treaty into national law in order for persons in 

that country to be able to use it in the courts. In those countries, only the national 

law, which includes the same or similar articles as the international treaty (if at 

all), can be used in national courts. This has no effect on the binding nature of the 

treaty however, and the state has to even so perform the duties under it. 

Examples of dualist countries are Germany, the UK and Iraq.  

In either case however, there is a rule that international has primacy over 

national law, which means that a national law cannot be invoked in order to not 

have to fulfill an international obligation.  

This final point is especially important when it comes to a set of rules in 

international law which are considered special and more important than others, 

namely those called ius cogens rules. These rules are ones which cannot be 

broken under any circumstances and have no exceptions to them. They also all 

tend to have customary international law status and need no treaty provision to 

be effective. These rules especially are important at the national level, as they bin 

all conduct of the state without exceptions, and cannot be avoided. Examples of 

such rules are for example the prohibition of torture and the prohibition of 

slavery which are prohibited and are not allowed anywhere in the world, even if 

national law says differently.  

 

 

 

International Human Rights Law 

 

 

(a) The general framework:  

 

After the above introduction to international law more generally, the following 

will serve as a more specific introduction to human rights law, before in the next 

chapter more substantive topics within human rights law will be addressed. This 

section, will give an overview of human rights in total before the next section will 

do the same about humanitarian law, in order to make the reader aware of the 

differences and similarities between the two. Understanding these is essential to 

helping victims of human rights violations achieve justice.  

 

Human rights law, as already alluded to in previous sections, regulates the 

relationship between:  

 

[Figure 5:] 
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This is so on a theoretical level, because the state holds the obligation to protect 

human rights on the basis of the responsibility for this being transferred to it by 

the individual members of society, as explained in Chapter 1. On a legal level 

however, it is so because, as we have just observed, states are the main actors in 

international law and are the ones who can negotiate and ratify treaties. They 

therefore are the ones who the obligations apply to.  

The obligations in human rights law are to secure the rights of the individuals 

within the state’s jurisdiction. In turn this means that the state has to do at least 

three things in accordance with human rights. These three things, also known as 

the core obligations of human rights law are to respect, protect and fulfill the 

human rights obligations a state has.  

 

The obligation to respect means that the state must refrain from harming the 

people within its jurisdiction. It must respect their human rights by not 

becoming active against these rights. This is analogous to the first kind of 

freedom addressed in chapter 1, namely the one where a person needs to siply 

be left alone. In human rights law terms this means that a state has the obligation 

to not torture, kill, or arbitrarily imprison a person for example. It must simply 

refrain from such acts in order to respect human rights.  

 

The obligation to protect human rights corresponds with a duty of the state to 

ensure that the persons within its jurisdiction do not harm each other. This is the 

logical corollary of the state being tasked to provide human rights security as 

explained in chapter 1. The Principle of protection is especially important where 

it comes to the security of minorities or categories of people who are more prone 

to have their rights violated. This duty to protect is for example the most 

important principle when it comes to the issue of violence against women. 

Because of this principle, the state is obliged to act in order to ensure that 

women are not beaten, harmed or harassed by their husbands, fathers and 

brothers for example (an example we shall return to in chapter 3).  

 

The final principle to fulfill refers to the state’s duty to provide certain things to 

the people in its jurisdiction in order for them to realise their freedom properly. 

This is very much akin to the second kind of freedom in chapter 1. In human 

rights law this means that the state has to ensure that people are equipped with 

certain services which are vital to either their survival – such as medical care – 

or their freedom and development – such as education. So, in order to fulfill, a 

state must actually give something and provide goods an services in order to 

meet its obligations under international human rights law.  

 

The principle to respect is often also called a negative obligation, whilst the 

principles to fulfill is referred to as a positive obligation. The principle to protect 

actually entails both negative and positive duties, because, in order to actually 

ensure this, the state has to ensure it prevents people from harming others (i.e. 

that they refrain from doing something) and at the same time provide such 

services which ensure this (such as a police force). Therefore the principle to 

protect actually entails both kinds of obligations and is subject to the 

requirement of due diligence, which means that the state must give this 

particular attention, as it is outside its own scope of action, but is about the 
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actors of non-state actors and private persons. If a state fails in its due diligence 

and someone is harmed, it is a human rights violation on art of the state, because 

the state did not do enough to protect that person.  

 

 

(b) Common misperceptions: 

 

Especially this last point requires further clarification before moving on to a 

more detailed explanation of human rights law. This is so because there are very 

common misperceptions about human rights law, which first need to be dealt 

with in order for the reader to exactly understand what human rights law is 

about. Here there are two misperceptions which are the most common and most 

vital to clarify, namely, that human rights violations can be committed by anyone 

and that human rights are always applicable in their full extent. Both of these 

ideas are not correct when we speak of human rights legally.  

Under international law, as we have been able to observe above, the duty to 

fulfill international treaties lies with the state. Also, the responsibility for 

guaranteeing human rights is also “given” to the state by the individuals in 

society, as explained in chapter 1. It follows from this that human rights 

violations are not committed by private individuals but rather, as just explained, 

if a private person harms someone else, it is a failing by the state to give the 

principle to protect its full due diligence. Two examples should clarify further:  

 

1) If a person A kidnaps a person B, ties him to a chair and beats him 

multiple hours in order to intimidate him, this is by all means a 

crime, but is not considered a human rights violation by person A.  

It could potentially be a human rights violation on part of the state 

for not protecting person B, but it is not a human rights violation per 

se.  

Such a determination however depends on the conduct of the state 

and whether it did not pay attention enough to the principle to 

protect, or whether it was not preventable.  

The fact that it is not a human rights violation does not change the 

fact that person A is a criminal though and can be charged for such 

an act, nor does it change the suffering of person B.  

 

2) If, however, person A is a police officer and arrests person B, ties 

him to a chair and beats him multiple hours in order to intimidate 

him, this is a human rights violation, because person A is a 

representative of the state. The human rights violation applies to the 

state as such, not the police officer personally (who may nonetheless 

be responsible for a crime). The human rights violation is established 

because of the conduct of the state and in this case would have 

violated the principle to respect. 

 

What is important to note here is that the same conduct, once by a private 

individual and once by a representative of the state, can mean two completely 

different things. If an individual commits the act he himself is not committing a 

human rights violation, whereas when it is a state actor he is committing one on 
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part of the state. Further, if a private individual is “allowed” to harm another 

person without the state intervening, although it should have done so, the 

individual may have committed a crime, but the state is responsible for a human 

rights violation.  

The importance of the fact that individual private persons cannot commit human 

rights violations cannot be underestimated and is, as we shall see in later 

chapters, essential to the idea of human rights and that the state is tasked with 

protecting them.  

 

The second common misperception, that human rights are always applicable in 

their entirety, must also be briefly clarified. Human rights are at all times 

applicable, so much is correct. However, not all parts and provisions of human 

rights law apply at all times as some parts and provisions can be limited where 

this is necessary. Situations which call for this are for example times of war or 

states of emergency.  

In the first of these instances, the humanitarian law framework, also known as 

the law of armed conflict, may be more important and supersede certain 

elements of human rights. We shall return to this body of law in the next section, 

which shall also explain the relationship between human rights and 

humanitarian law. 

In the second instance, a state can limit certain parts of human rights law where 

necessary to retain order and security within a society in times of riots or natural 

catastrophe or other public emergencies. Here it is important to note that human 

rights cannot be suspended, but only limited and that this is also only the case 

for certain rights such as freedom of movement or freedom of expression, but 

not for others such as freedom from torture or arbitrary deprivation of life.  

 

 

(c) How does human rights law function: 

 

Human rights law is, like all other international law, based on treaties, their 

ratification, and customary international law. States have the obligation to 

implement treaty provisions into their national jurisdiction, either through new 

laws, or policy. Here the monist and dualist structures mentioned before are of 

special relevance, as they determine how a state implements human rights 

treaties. Where a state follows the monist example, it needs to do nothing more 

than incorporate human rights into its policy due to the fact that the treaty itself 

has validity in the domestic law system of the state. Where a state is dualist, 

however, it may need to translate the treaty into a national law as well as make it 

policy. In either case it is important though, that the state follows the 

international treaty provisions in its every day dealings, the policy it makes, as 

well as in the promulgation of new laws.  

 

At the international level each treaty has a reporting mechanism attached to it, 

meaning that a state which has become party to it must periodically report to a 

committee about how the implementation of the treaty is going, what the 

situation of the particular human rights in the respective country is, and what 

problems it faces. The committee can in turn then question the state on the basis 
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of its record and assert pressure on it to improve the status quo. This way the 

adherence of a state to the respective treaty in continuously monitored.  

Some committees, also called treaty bodies, also have the opportunity to hear 

individual cases on the basis of the articles in the treaty and act similarly to a 

court and take decisions on whether a state has violated an individual’s right or 

not.  

 

The treaty obligations aside, each state that is a member of the UN must report in 

a procedure called the Universal Periodic Review to the UN Human Rights 

Council on the entire human rights situation within a country. This also takes 

into account customary human rights law and is independent of the treaties that 

a country has ratified. The human rights council is made up out of 

representatives of the states and is therefore not as independent and more 

political, but at the same time a valuable mechanism to monitor and challenge 

the human rights record of  al countries irrespective of how many treaties they 

are party to.  

 

In all cases, human rights law function by making the rights available to the 

individuals within a country, for them themselves to use in order to protect their 

fundamental interests, as well as making the international community aware of 

the things that go on within a country. Both of these in combination can lead to 

successful cases and human rights change within even the worst of countries.  

 

 

(d) What human rights are there: 

 

Human rights are usually divided into 2 kinds of rights. One the one hand so 

called civil and political rights and on the other economic, social and cultural 

rights.  

 

Civil and political rights are mainly codified in the International Covenant on 

Civil and Political Rights (ICCPR), one of the main international human rights 

treaties. Civil and political rights are mainly those rights which would come 

under the principle of respect and protect, such as freedom from torture, 

freedom from arbitrary detention or deprivation of life, freedom of expression, 

religion, assembly and association, etc.. These rights are usually considered to be 

the ones most vital to physical integrity and being able to voice political opinions 

and pressure.  

 

Economic, social and cultural rights are written in the other main international 

human rights treaty, the International Covenant of Economic, Social and 

Cultural Rights (ICESCR), which was simultaneously negotiated and declared 

open for signature to the ICCPR. These rights are mainly those which come under 

the principle to fulfill.  Economic rights are typically those which have to do 

with workers rights and a minimum economic security, whilst social rights are 

such things as the right to health, education and social security. The third part, 

cultural rights, are such rights as the right to enjoy and take part in one’s own 

culture.  
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The two treaties mentioned, in addition to the Universal Declaration of Human 

Rights (a declaration by the UN General Assembly, not a treaty) together form 

what is known as the International Bill of Human Rights and form the basis of 

international human rights law. These three documents together include all 

general human rights and apply to everyone, irrespective of their characteristics.  

 

Beyond these general human rights treaties and declaration there also are 

human rights treaties, which are, so called, group- or theme-specific human 

rights treaties. These are specialized human rights, which are especially 

necessary either on the basis of a particular vulnerability of people with a certain 

characteristic or because the rights apply to everyone, but require a more 

detailed prohibition.  

 

Group-specific rights are for example the rights of persons with disabilities, 

children, women, or indigenous peoples. Such rights are special to these groups 

and usually ensure that their respective vulnerabilities or characteristics do not 

make them suffer or experience a loss of dignity. In many a case this has to do 

with protection from discrimination. We shall return to the cases of women’s and 

children’s rights in the following chapter, where they will expanded upon in 

more detail.  

 

Theme-specific rights are those rights dealing with a certain topic worth 

considering in addition to the general rights of ICCPR and ICESCR, such as racial 

discrimination, genocide, torture or disappearances. These rights usually are 

articulated in a separate treaty for each of the areas, such and the Convention 

against Torture (CAT) or the Convention on the Prevention and Punishment of 

the Crime of Genocide. Often these treaties also include the legal definitions of 

such acts and can be used to determine whether or not a certain atrocity can be 

classified as one of the prohibited grounds.  

 

 

 

International Humanitarian Law 

 

 

(a) The general framework:  

 

Whereas, as we have just seen, human rights law regulates the relationship 

between the state and the individuals within its jurisdiction, international 

humanitarian law is quite different despite its similarities.  

International humanitarian law regulates the relationship between:  

[Figure 6:] 
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This means that, contrary to human rights law, humanitarian law is not about a 

power differential in a hierarchy, and that humanitarian law is not necessarily 

about states, but about two sides fighting each other.  

Rather, humanitarian law regulates the tools and methods used for warfare, 

meaning the weapons and ways of fighting and, in doing so, attempts to balance 

military necessity with humanitarian considerations. The overall goal of 

humanitarian law is to minimize the suffering that war brings about, especially 

to civilians and those injured through the conflict.  

In order to do so international humanitarian law employs three main principles, 

namely distinction, proportionality and necessity, which govern the way 

conflict parties deal with each other.  

 

The principle of distinction means that conflict parties must at all times 

distinguish between combatants and civilians and must under no circumstances 

make the latter object of attack. This is the cardinal principle of humanitarian 

law and means is at the heart of most other rules of humanitarian law.  

 

The principle of proportionality is also in aid of this by limiting the amount of 

force a party to the conflict can use in conducting its war against the other. What 

this means is that where an attack is launched against a target, the attacking side 

must use as much force as is necessary to achieve the military advantage it 

anticipates from the attack, whilst minimizing the harm done to civilians and 

civilians objects. Hence, should a side want to kill a combatant inside a house in 

the middle of a densely populated area, it cannot use a bomb which would 

destroy the entire neighborhood (or even just the three adjacent houses) but 

should use a either a bomb which has a less severe impact, or even try and 

conduct a ground attack. This is so because otherwise the harm done to non-

combatants would be too big, but also because it is unnecessary to cause so 

much damage in order to kill a single soldier.  

 

The third principle, that of necessity, follows on from this by requiring that a 

party to the conflict only targets, destroys or acts against objects or persons 

which it needs to act against out of military necessity and not merely because it 

can or would like to. The targets in armed conflict should be limited to those that 

further the military endeavor and are required to be attacked in order for the 

armed conflict to be conducted.  

 

In general it can be said that humanitarian law is a way for parties to a conflict to 

agree that they will fight by certain rules and fulfill certain responsibilities 

towards each other (such as the treatment of prisoners of war to which we will 

return later) in order to minimize the inevitable suffering caused by armed 

conflict.  
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(b) Common misperceptions and points of clarification:  

 

Similarly to human rights, there are a few common misperceptions about 

humanitarian law, as well as in addition a few points necessitating clarification 

before humanitarian law can be correctly understood.  

The first of these misperceptions is that humanitarian law is the same as human 

rights in times of war. This is not the case as the above already explains. 

Humanitarian law regulates a completely different relationship. In addition to 

this it is not, as we shall see in the following, equally applicable to all humans, as 

is the case with human rights. Rather, humanitarian law applies to categories of 

people depending on their status as combatants, civilians or wounded persons. 

Further, while human rights often paces absolute prohibitions on certain 

conduct because it identifies the minimum requirements for a person to live in 

dignity, humanitarian law does so only rarely (such as in the case of torture). 

Most of the time humanitarian law is about relative balances to be struck 

between the aforementioned humanitarian considerations and military 

necessity. Lastly, human rights are, as the name says, rights, whereas 

humanitarian law is about obligations, rather than formal rights, meaning that, 

as explained in chapter 1, a duty exists for a conflict party without a 

corresponding right held by an individual.  

 

Apart from these misperceptions it is important to understand a few other things 

about humanitarian law which may not be obvious from the outset. 

Humanitarian law is not one set of rules which can be applied, but rather 

differentiates between different types of conflict, as well as different persons in 

differing scenarios. Hence, humanitarian law is a more complex issue than 

human rights law when it comes to its legal applicability.  

 

Lastly, but importantly, it is noteworthy that humanitarian law does not make a s 

judgment about the reasons for which a party to the conflict is fighting, meaning 

that it applies to both sides of the conflict equally, irrespective of the 

motivation for the fighting. It is not the concern of humanitarian law to state who 

is in the right or wrong position, but rather applies the rules identically to 

aggressor and defender, no matter how innocent the one, or evil the other may 

be. It provides equal protection to both.  

 

 

(c) How does humanitarian law function:  

 

Humanitarian law functions, like all international law, mainly by treaty. 

However, in comparison to human rights law, a lot of the provisions of treaties 

have become customary international law and therefore bind everyone 

worldwide. Differences do occur when it comes to non-international armed 

conflicts, which colloquially are often referred to as civil wars, but within the 

realm of international armed conflict between states most of the law is 

customary alongside the treaty provisions, due to the fact that the main treaties 

concerning humanitarian law, the Geneva Conventions, are near to universally 

ratified by all states in the world.  
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Humanitarian law works more generally by providing protection to categories 

of persons by awarding them a certain status. Such categories of people are 

civilians, wounded or shipwrecked persons, or medical personnel. Some of these 

gain a certain status, like that of prisoner of war, which entails certain privileges 

and protections.   

Humanitarian law further regulates warfare by for example limiting the use of 

weapons, either by their kind or by the way in which they may be used, another 

topic we shall return to in the next chapter.  

Finally and importantly, it regulates warfare by distinguishing between two 

separate kinds of armed conflict, namely international ad non-international 

armed conflict, two types worth separating for various reasons.  

 

International Armed Conflict is always a conflict between (at least) two states. 

It cannot be between anything other than two states, or official armed forces 

thereof. The main regulatory framework for international armed conflict are the 

4 Geneva Conventions of 1949, which have become customary international law 

due to their near to universal ratification.  

 

The Conventions respectively refer to 4 different topics.  

 

• The First Geneva Convention refers to the rules and laws concerning the 

treatment of injured combatants in times of armed conflict. It states, for 

example, when and how a person should receive medical care 

(irrespective of what side he or she is fighting on) and how a wounded 

person should be treated. 

• The Second Geneva Convention outlines the rules and laws concerning 

the treatment of shipwrecked and wounded members of the armed forces 

and how to treat them.  

• The Third Geneva Convention wholly deals with the treatment of 

prisoners of war, meaning the prisoners taken from the armed forces of 

the opposing state. It is important to note here that only prisoners who 

were fighting in the official armed forces of the opposing state in an 

international armed conflict get prisoner of war status and the protection 

that go with it. Prisoner of war status does not apply to any other persons 

and does not even exist in non-international armed conflict.  

• The Fourth Geneva Convention regards civilians and their protection. It 

has multiple parts referring to different subjects such as civilian 

protection when they find themselves in the territory of the enemy state, 

when under occupation, when interned, as well as general provisions.  

 

The 4 Geneva Conventions govern most of the protective regulations concerning 

those persons in war which are particularly vulnerable, such as the wounded, 

prisoners and civilians. In addition to this there exist two Additional Protocols to 

the Geneva Conventions – one for international and one for non-international 

armed conflict – which, beyond the protection of the vulnerable, regulate the 

way in which armed conflict may be conducted.  

 

• The First Additional Protocol to the Geneva Conventions, refers to 

International Armed Conflicts and clarifies the rules by which armed 
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conflict can be conducted, including how to decide what are legitimate 

targets in war, what precautions to take when attacking, as well as which 

weapons and methods can be employed.  

 

 

Non-international armed conflict, different than international armed conflict 

can be a set of various kinds of war. It can either be a conflict in the sense of what 

is usually understood as a civil war, in which a state fights rebels inside its 

territory, or it can be an armed conflict in which a two rebel groups fight each 

other within a state without state involvement. Recently, especially since the 

events of 9/11, it has become more accepted that another kind of non-

international armed conflict can also exist, namely one that is between a state 

and an armed group which is not within its  own territory, but is actually located 

abroad or potentially even in a diffuse worldwide cell-structure without exact 

geographic scope (this is for example often cited in the case of the US fighting Al 

Qaida).  In any case, non-international armed conflict is always either between a 

state and an armed group or between two or more armed groups.  

 

The problem relating to the regulation of such fighting is that there is very little 

international law applicable to these situations. Non-international armed conflict 

is merely regulated through a single article common to the 4 Geneva 

Conventions, the so called Common Article 3, and the Second Additional 

Protocol to the Geneva Conventions, which is very short.  

 

• Common Article 3 refers to non-international armed conflicts in the 

territory of one of the parties to the 4 Geneva Conventions. It states the 

minimum rules that should be applied during such conflict, but does so in 

a fairly abstract manner. It can be read as summarising the prohibitions 

and obligations of the 4 Geneva Conventions concerning vulnerable 

persons into one article. However, due to its less that specific form, it is 

difficult to apply narrowly. 

• The Second Additional Protocol, similarly to the First Additional 

Protocol, regulates the way in which armed conflict can be conducted. It 

limits the weapons and methods open to parties to the conflict to use in 

conducting their war and also places rules on the targeting of objects.  

 

Humanitarian law functions by providing protection to those people who are 

most in need of it and who are already suffering from war, in order to minimise 

such suffering and vulnerability. It also tries to prevent suffering and danger to 

civilians through regulating what weapons and methods can be used to conduct 

war and limiting the available means in such a way that they can only be used 

when they have passed multiple precautionary assessments. Different from 

human rights law, it is organised in obligations that one side of a conflict owes 

another, rather than factoring in individuals and their rights. Nonetheless, 

humanitarian law works as a protective system for the individuals persons 

caught up in armed conflict of any kind, even if often not to a satisfactory extent.  
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The differences between human rights and humanitarian law 

 

International human rights law and international humanitarian law look, at first 

glance, fairly similar, although they are fundamentally different. Although the 

above explains the differences, it is worth opposing the two in summarized form, 

in order to better comprehend the differences, literally, at a glance.  

 

 

Human Rights Law Humanitarian Law 

 

Between individuals and states 

 

  

Between conflict parties  

 

Includes rights 

 

 

Includes duties 

 

Applies equally to all humans 

 

 

Applies to categories of persons  

 

Many absolute standards, limited 

against each other 

 

 

Relative standards 

 

Universal application 

 

 

Situation dependent application 

 

Accountability through civil law 

 

 

Accountability through criminal law 

 

 

Human rights and humanitarian law are distinctly different, although they have 

similar aims. As we can observe from the above, it is highly important to 

understand their differences in order to apply them correctly and also know 

what the relevant protections for victims are and were at the time. 

However, human rights and humanitarian law can, and often do, apply alongside 

each other. Often they regulate different aspects of a situation, so that, for 

example, human rights law regulates freedom of speech and religion (a topic 

humanitarian law is silent on), whilst humanitarian law regulates the protection 

of media centers and religious buildings. In other situations however, human 

rights and humanitarian law regulate the same aspects of a situation such as the 

appropriate way to deal with the use of force when it comes to protests, riots and 

open fighting. The question here, for example, is whether a law enforcement rule 

(from human rights) or an armed conflict rule (humanitarian law) is the one 

which should be applied, as both cannot be used simultaneously.  

 

International law has the following solution for this. It employs a concept called 

lex specialis which loosely translates into “the more specialized form of law”, 

meaning that in such situations in which the two types of law compete, the one 

which is more appropriate to the situation, because it is more specific or better 
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suited, prevails.  Hence, in a peaceful protest in times of war, human rights law 

will most likely prevail, whilst in a protest which turns violent, including the use 

of firearms, it may be more apt to apply humanitarian law.  

No exact judgment can be made without knowing the intricacies of each 

situation, but for now it suffices to know that such general rules apply.  
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Chapter - 3 -   

 

Topics in Human Rights and Humanitarian Law 

 

 
After the introduction to human rights and humanitarian law more generally in 

the last chapter, this chapter can now turn to topics within these two areas of 

law. These shall be women’s rights, children’s rights, torture, chemical weapons 

and genocide.  

The object of this chapter is to explain the definitions of the various problems, 

articulate the aims that the international law relevant to the respective topic has, 

as well as highlight the problems some of the legal definitions and aims bring 

with them.  

 

 

 

Women’s Rights 

 

 

Much time has been spent in this handbook on explaining why human rights 

always apply to all humans – equally. Hence, it at first seems rather at odds with 

this notion that there should be such a thing as women’s rights, which by 

definition obviously exclude a large proportion of humanity, namely men. 

However, women’s rights need to be understood within the context of what the 

previous chapter called special vulnerabilities, meaning that women are faced 

with particular problems which merit a specific additional protection to the 

normal human rights enjoyed by everyone. The rationale behind this is, that in 

order to enjoy their “normal” human  rights, women require a special set of 

rights preventing discrimination from such enjoyment, due, sadly, to historical, 

cultural and economic precedent.  

Women’s rights therefore do not articulate many new or additional rights for 

women, but rather are mainly geared towards preventing discrimination. Hence, 

the treaty on women’s rights is also the Convention on the Elimination of 

Discrimination Against Women (CEDAW).  

 

Discrimination is inextricably linked to equality in the sense that it is a 

manifestation of the opposite. Discrimination, like equality, or rather inequality 

comes in two forms.  

Its one form is what is commonly termed legal discrimination, or de jure 

discrimination (de jure meaning nothing more than “by law”) and means that the 

law itself makes a difference between the way it treats men and women. 

Examples for this are easily found around the world especially when it comes to 

the legal regulation of inheritance for example. A most placative example 

however is the situation of women in Saudi Arabia who forbidden by law to drive 

cars. This kind of discrimination is usually easily observable and can potentially 

even be remedied easily through a law or policy change. Women in Switzerland 

were for example not allowed to vote until the 1970’s, a fact that changed over 

night with the passing of a new law.  
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The second kind of discrimination, however, is more nuanced and often less 

obvious to observe. This kind, called de facto discrimination, due to it being 

based on cultural practices and facts rather than laws, is most likely the more 

common form of discrimination and spread (if not pervasive) also throughout 

countries liberal democratic countries whose laws, or even constitutions 

guarantee the equality of men and women. This is so because it usually concerns 

practices in spheres of life dominated by men and traditionally closed to women, 

but can also mean everyday life situations. Often this second kind of 

discrimination only comes to light once data has been collected and evaluated.  

Examples of such situations are also well known, as it is sadly common to 

observe that women in the same job as men are often paid less. In the context of 

human rights a more striking example can be drawn from the decisions issued by 

the European Court of Human Rights concerning women who were victims of 

domestic violence in certain parts of Turkey. Here, the (mainly male) police force 

in rural areas did not react to complaints made by women who were being 

subjected to domestic violence at the hands of their husbands and family 

members. Rather than investigating the matter, as they would most likely have 

done had a male person issues a complaint concenring physical violence, they 

showed little or no reaction to the women and just sent them back home. This 

was the case even though the Turkish constitution enshrines the equality of men 

and women in all matters.  

 

 

(a) Definition:  

 

Resultant from such problems, the CEDAW attempts to prevent such 

discriminatory laws and practices by defining, in Article 1, discrimination against 

women as:  

 

“…any distinction, exclusion or restriction made on the basis of sex 

which has the effect or purpose of impairing or nullifying the 

recognition, enjoyment or exercise by women, irrespective of their 

marital status, on a basis of equality of men and women, of human 

rights and fundamental freedoms in the political, economic, social, 

cultural, civil or any other field.”  

 

 

The highlighted words are those which bear special importance. The word “any” 

in combination with the words “effect” as well as “purpose” ensure that all kinds 

of discrimination, be it legal, factual or other, is prohibited. The important aspect 

concerning marital status as a basis of discrimination is explicitly articulated, as 

in many countries around the world this especially is a ground upon which the 

enjoyment of other rights rests.  

The last words of the legal definition are especially relevant and need to be 

closely scrutinized in the light of other anti-discrimination treaties. In order to 

ensure that discrimination as such is kept relatively similar throughout all 

human rights definitions they often utilize similar wording. Other anti-

discrimination treaties are for example aimed at eliminating discrimination on 

the basis of race, or, as in the case of disability rights, physical ability. In all these 
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cases the final words of the definition are “in any other field of public life”, an 

important omission from the CEDAW. This is so, and was deliberately done so, in 

order to ensure that women’s rights also penetrated the private sphere and also 

applied in the homes of women where they are all too often subject to abuse, 

both physical and mental. Hence, CEDAW also tries to protect women from 

discrimination in their own homes, especially from violence, a topic we shall 

return to later.  

 

 

(b) Main obligations:  

 

Article 2 of the CEDAW articulates the main duties a state has under this 

international treaty. These are:  

 

• To embody the principle of equality in the constitution of the country 

• Make new laws preventing factual discrimination (de facto) (by, for 

example, trying to break cultural patterns which discriminate against 

women, through policy) 

• Change and adopt laws to ensure that they do not discriminate (de 

jure), (meaning that any discrimination based on legal differences should 

be remedied ) 

• To create legal punishments against discrimination, (based on the rule 

of law) 

• Ensure that the state does not take part in discrimination (through 

such institutions such as ministries, or, as the example from Turkey 

shows, the police or similar actors) 

• Ensure that non-state actors don’t discriminate (including the case of 

violence against women) 

 

Apart from these main duties, CEDAW also places other obligations on states, 

some of which are especially important to note in order to understand the basic 

notion behind women’s rights.  

 

Because the convention is about the elimination of discrimination against 

women it also includes provisions aiming a not only preventing further 

discrimination, but also remedying the discrimination that has existed thus far. 

For this reason Article 4 specifically allows for temporary measures to help 

achieve equality, which may seem themselves to discriminate against people 

nowadays. However, such measures are what is sometimes termed positive 

discrimination, meaning that a group of people who have historically or 

otherwise have suffered discrimination for a certain time in terms of access to, 

for example education, or economically more prosperous opportunities, now 

benefit from a policy favoring them in such applications. Examples of this can be 

found in other formerly discriminatory contexts such as post-apartheid South 

Africa, where black persons now have an enhanced chance to go to university 

because more places are reserved for them. This aims at righting historical 

wrongs and reestablishing balance between the formerly privileged and 

discriminated in positions of power, influence and wealth. CEDAW Article 4 

establishes the possibility for such measures, making explicit that these can only 
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be temporary measures, meaning that they need to be abolished again once 

equality has been established, or such measures risk discriminating against 

others.  

 

Article 5 of the Convention also aims at sustained change. Instead of prescribing 

positive steps towards the establishment of equality, however, it rather aims at 

disestablishing the ideas and cultural practices that underlie it. The contents of 

the article requires states to change discriminatory cultural practices through 

policy changes. This can be done, for example, by encouraging alternative steps, 

such as in the case of family education which should be aimed at establishing the 

parallel and equal responsibility of men and women for the upbringing of 

children. It can however also be done through other means, such as criminalising 

practices which effect women dangerously, such as the case of female genital 

mutilation. The Kurdish example, in which a criminalisation of the practice, 

coupled with a change in health policy achieved a large reduction in the number 

of cases, can be seen as a successful example of such a process.  

 

Another important article, and one leading to a specific issue within women’s 

rights, namely violence against women, is Article 6, which obliges states to 

suppress all forms of trafficking in women and the forced forms of prostitution.  

This article links into the prohibition of violence against women, because, 

similarly to domestic violence, women involved in trafficking and prostitution 

often suffer at the hands of men in non-public, even secret places, away from any 

possibility of help.  

 

 

(c) Violence against women: 

 

Although again first of all seemingly slightly off topic, it is quite clear and easily 

explained why and how violence against women is considered to come under 

discrimination.  

Women are disproportionately affected by domestic violence, which alone 

already serves as plenty a reason for it to be considered a discriminatory 

practice. However, the case for violence against women being deemed a 

discriminatory practice becomes even stronger in the light of the fact that 

violence against women is usually directed at women for the very reason that 

they are women. If one looks at instances of such violence it quickly becomes 

apparent that the same would rarely, if ever, happen to men in a domestic 

context – at least to the same extent. Hence, violence against women is also 

considered an issue of discrimination and is also regulated by the CEDAW. This 

means, that all of the aforementioned obligations also apply to this topic and 

require the state to take action against such maltreatment.   

 

In the light of this it is important to note that violence against women can be 

committed by different actors and still be considered a human rights violation.  

On the one hand the state, through its actors such as the police or other officials, 

can commit violence against women. This sadly is a fairly widespread 

occurrence, especially in the context of police interrogations for example. In such 
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instances there remains no question whether or not such treatment amounts to a 

human rights violation – it is.  

A second kind of human rights violation may also occur however, where, as 

explained above the state is not the actor committing the violence. Such 

violations occur where a non-state actor- such as a husband, family member or 

even just another private individual - commits the violent act, but the state fails 

to act according to the principle of due diligence (as explained in chapter 2). 

This can mean that, for example, the victim had previously informed the police or 

another kind of state official of the danger of violence being committed against 

her, but they failed to respond or attempt to protect her. It can also mean, that 

after such an act took place, the police does not investigate or become active 

against the perpetrators although they are informed of such conduct, or even 

an official complaint was made. Further, where such acts occur on the basis of 

cultural practices, as in the case of female genital mutilation for example, the 

state is also responsible for a human rights violation if it did nothing to 

counteract such practices through policy and law, at least where it is widespread 

and known to be preventable. All of the above situations require the state to 

prevent, investigate and punish any violence against women. If it does not do so, 

it is most likely in breach of its obligations and is committing a human rights 

violation.  

 

 

(d) Results from (violent) women’s rights violation: 

 

Human rights violations like these occur every day and are sadly often not given 

sufficient attention. Often, due to the private nature of the acts, the victims are 

forgotten and have no place to appeal to for help or escape to.  In order to 

remedy this, the CEDAW also prescribes actions that should be taken when 

and where violations of women’s rights, especially violent ones, have been 

committed. The committee which oversees the implementation of the CEDAW, 

has made various recommendations and comments on the treaty, cording to 

which states should act.   

According to this, states should create support services for victims of family 

violence, rape, sexual assault and other forms of gender-based violence, 

including refuges, specially trained health workers, rehabilitation and 

counseling opportunities. It should always, as already mentioned, investigate 

and try and punish perpetrators, and do so whilst considering such violent acts 

as crimes. Further, it should be sure to remove any “defence of honour” 

provisions in its laws, as this is often used in courts where a case is actually 

brought against perpetrators.  

Other, perhaps less obvious actions, which states should take, are for example 

the creation of rehabilitation programs not only for victims, but also 

perpetrators, as these are the people with whom the problem lies, rather than 

the victims. Another, less obvious, but vitally important step, is to make 

structural changes, where violations of women’s rights occur on the basis of 

structural failings, rather than individual perpetrators. An example of such 

action can once again be found in the case of the Turkish police who failed to 

investigate the complaints of domestic violence victims, mentioned above. One of 

the problems identified by the court in these cases, was the lack of female police 
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officers in the region, meaning that there were few who could either identify 

with the victims, rather than the perpetrator, and also caused a significant 

inhibition on part of the victims to come forward in the first place.  

 

 

Conclusion:  

 

Women’s rights are an important tool for social progress even beyond female 

members of the population. It is by now well known that the advancement of 

women’s rights, especially in the field of education and economic independence, 

contributes to the general wellbeing of society, both from a health, as well as 

welfare perspective. Women, for example, are usually the ones most attentive to 

the medical and hygienic situation in a family, meaning that the better they know 

about these things, the better the life quality of the respective family. Studies 

have shown that societies with a high level of female literacy, for example, have a 

much higher life expectancy than those which were similar in most other 

indicators, but had a lower rate of women who could read or write. Hence, 

women’s right is not just a women’s issue.  

 

What needs to be kept in mind also, is that the perpetrators of violence against 

women, as well as discrimination against women, are often men, and that any 

laws and policies aiming at changing such problems, need to be aimed at 

perpetrators, as well as victims, and need to especially take into account factors 

such as culture, religion and economic background.  

 

 

 

Children’s Rights 

 

 

Children, similarly to women, have all other human rights, as articulated by the 

general treaties on human rights. However, again there is no doubt that children 

require specific and special protection beyond these general rights, due to their 

age and stage of development. For this reason, the Convention on the Rights of 

the Child (CRC) was drafted and ratified, and includes provisions which 

specifically deal with those interests of the child which require special attention 

and consideration.  

The CRC is the most widely ratified human rights treaty in the world, and is 

ratified by 193 states (leaving out only the USA and Somalia for very specific 

reasons). It is the basis for most decisions concerning children in international 

law and is rarely challenged in its scope and contents.  

 

 

(a) Definition:   

 

Article 1 of the Convention on the Rights of the Child gives the definition of a 

child in international law:  
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“…a child means every human being below the age of eighteen 

years unless under the law applicable to the child, majority is 

attained earlier.”  

 

The definition gives some scope to each state to define the child as someone 

younger in their national laws, in order to give them the opportunity to already 

allow persons at a younger age to vote, work or serve in the armed forces (the 

latter being a problem on the basis of which the US objects to the treaty). This 

possibility must, however, be made use of in a reasonable manner, meaning 

that a child may be defined as below sixteen or even fifteen years, but cannot be 

defined as absurdly young, such as below 10 or similar ages in order to prevent 

child labour. Most states adhere to the limit of eighteen years for the age of 

majority, making the definition one which can be worked with well.  

 

 

(b) Main obligations:  

 

The CRC is best summarized by reference to four main articles which express the 

most important principles underlying children’s rights, and which, similarly to 

women’s rights, attempt to secure their access to other human rights.  

 

Article 2 enshrines the important principle of non-discrimination right to begin 

with. It states that children may not be discriminated in any way due to their 

own identity, their sex, or the identity of their parents.  

The provision “own identity” is an all-encompassing term used in order to 

ensure that any characteristic the child itself bears, cannot render it subject to 

discrimination.  

Due to the problem of cultural practices, as well as historically based 

discrimination, the CRC makes special mention of the sex of the child, because 

this is in many a case the basis upon which especially girls suffer. Some societies 

attach economic obligations to female children, such as a dowry at a later 

wedding, or see girls as an end to a family line where no male sibling exists. 

Practices such as these require the CRC to make special mention of the sex of the 

child in order to counteract discrimination on such grounds.   

The specific mention of parents  as a ground for discrimination is also vitally 

important, as in many a situation children may be subject to discrimination on 

account of (one of) their parents heritage, or ethnic, social or national 

background. In the early years of development especially, where the child itself 

does not have all too many characteristics upon which is may be judged, the 

family background is often (ab)used in order to discriminate against the child 

itself, even if the specific characteristic is not inherent tin the child.   

This also leads to the last characteristic, specifically made mention of in article 2., 

namely, that of refugee status. Children are often themselves refugees and are, 

at this early and important stage of development exposed to external influences 

which are detrimental to their further life. In order to minimalize these, the CRC 

ensures that children, who are refugees, are not discriminated against and have, 

for example, equal rights to health care, education and similar things, to children 

which are nationals of the respective country.  
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The next principle of children’s rights articulated in the CRC comes in Article 3, 

and refers to the best interest of the child. What this means, is that any decision 

that is taken and affects the child, be it in or our of court, as a matter of law or 

policy, the child’s best interest should be at the heart of the decision and must 

form an integral part of the decision-making process.  

An example of such decisions can be found in divorce proceedings at court, 

where the question of custody over the children arises. Here a decision should 

not merely be reached by the arguments presented to the court by the parties, 

but should actually be based on what is best for the child or the children.  

Should, for example, the father have to work long and continuous hours, leaving 

little opportunity for taking care of the children, it may be in the best interest of 

the children to be given into the care of the mother. Conversely, should the 

mother not be able to care for the children due to economic reasons, a solution 

must be found which could mean that custody remains with the father. In all 

cases, what is best for the child should be the main determining factor, rather 

than cultural practices or traditional roles of the parents.  

 

Leading on from this, Article 6 of the CRC attempts to ensure the child’s right to 

life, survival and development. The first two parts of this are fairly self-

explanatory and to a large extent reaffirm the provisions of other human rights 

treaties which are also generally applicable to children. The third part, 

concerning the development of the child goes beyond this tough. Development in 

this context does not merely mean physical development to the end of becoming 

a fully-grown person, but rather also refers to mental, cognitive, emotional, as 

well as cultural and social development. This means, that the CRC requires 

states to take action in order to ensure that a child gains relevant education, has 

services to ensure its welfare, and makes sure that it can become a full member 

of society, including its own cultural background. This latter part is especially 

important in context in which a certain ethnicity is being discriminated against, 

and the children run risk of losing their culture by never being allowed to 

practice it.  

 

The last of the core principles of the CRC is articulated through Article 12, which 

refers to the views of the child. This treaty provision makes sure the views of the 

child are heard as best possible when it comes to decisions that affect it. 

Similarly to the principle of “best interest”, this principle plays a role in and out 

court, in law and policy. To continue the example used before, a child which is 

faced with the decision of which parent will retain custody over it when the 

parents separate, should be heard by the court and be able to give its own 

assessment and opinion about whom it wishes to stay with and for what reasons. 

This may, or may not collide with what the courts deems to be the best interest 

of the child, but it is nonetheless important, as only the child’s own assessment 

may give vital information concerning its future wellbeing. Of course the views of 

a child need to be carefully assessed and precaution must be taken to check these 

highly subjective views from an objective standpoint (precisely to ensure the 

best interest of the child is protected). For this reason, it is also the case that the 

views of the child should be given more or less weight in accordance with the 

age and maturity of the child.  
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(c) Violations and their consequences:  

 

Different from other human rights treaties, the Convention on the Right of the 

Child is rarely challenged on the basis of its contents. The 193 states that have 

ratified it speak of the general agreement the provisions of the treaty engender 

throughout the world.  

The violations that take place are usually ones which have to do with bad 

implementation of the children’s right standards, rather than an outright 

denial of certain rights, such as often is the case with other human rights. For this 

reason the focus of children’s rights should lie with the implementation of the 

rights enshrined in the convention, especially through policy and infrastructure, 

but also through the development of new laws.  

 

Where violations of children’s rights occur, they are often connected to certain 

other rights, or issues. Most cases, which are brought concerning the rights of 

children, are about religion, education and the child’s official identity.  

Typical cases would, for example, be ones arising from the requirement of 

children to take off religious symbols, or clothes during school attendance, or 

attending classes which seemingly may require them to learn about, or do things, 

that might conflict with certain aspects of their religious beliefs (such as 

evolution being taught to radically evangelical Christians in the US, or the 

requirement that Muslim girls take part in swimming classes which would men 

they would have to uncover). 

 

Beyond these issues, however, it is well known that children regularly suffer 

from violence that is being committed against them. Here once again the 

principle of due diligence applies, as explained in chapter 2. Often violence 

against children takes place behind closed doors and in hidden places, again 

away from the public sphere, and often committed by family members. These 

instances are especially heavy violations of children’s rights and require a 

specific response by the state that is party to the CRC. 

Article 39 lays out the requirements of a response to a violation of children’s 

rights, especially those including violence. The state, under such circumstances, 

must take care of the physical, as well as the psychological recovery of the 

child and ensure that children have access to services such as counseling and 

other rehabilitative measures in order to achieve social reintegration. Such 

measures are also especially pertinent where the child has faced a situation of 

not necessarily pure violence, but rather exploitation, such as in the case of child 

labor or similar things.  

 

 

Conclusion: 

 

It should come as no surprise to anyone that children require special protection 

and are more vulnerable than other people in society. Children’s rights have 

been developed to ensure that exactly those interests that child has beyond an 

adult person are protected, not least from adults. The rights given in the CRC are 

varied, but the main principles underlying all of them and any other 

consideration relevant to a child are articulated in articles, 2, 3, 6 and 12. These 
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are the principles to be kept in mind in order to achieve a better situation in 

terms of children’s rights. What counts more than anything else though, is that 

children’s rights are implemented through policy and infrastructure, as this is 

where the biggest shortcomings exist thus far. The actual provisions of the CRC 

are rarely challenged in their substance, but neither are all of them put into 

practice fully, meaning that this is the main area in which an improvement needs 

to be sought.  

 

 

 

Torture, inhuman and degrading treatment 

 

 

After the two group-specific treaties on human rights above, it is now time to 

consider a theme-specific one, namely the Convention against Torture (CAT). 

This treaty is the basis for most legal regulation in international law concerning 

detention and detention standards as it articulates most clearly what the 

obligations of states are, concerning ill-treatment, especially of detainees. The 

CAT encompasses more than just torture, but actually also refers to inhuman 

and degrading treatment or punishment – elements which are not to be 

neglected, as often there only exists a fine line between these elements and what 

constitutes torture. However, one of the main achievements of the treaty is that 

it succeeded in defining torture for the first time in international law – a 

definition that has remained ever since its inception.  

 

 

(a) Definition: 

 

Article 1 of the Convention against torture states that:  

 

“…torture means any act by which severe pain or suffering, 

whether physical or mental, is intentionally inflicted on a person 

for such purposes as obtaining from him or a third person 

information or a confession, punishing him for an act he or a third 

person has committed or is suspected of having committed, or 

intimidating or coercing him or a third person, or for any reason 

based on discrimination of any kind, when such pain or suffering is 

inflicted by or at the instigation of or with the consent or 

acquiescence of a public official or other person acting in an 

official capacity. It does not include pain or suffering arising only 

from, inherent in or incidental to lawful sanctions.” 

 

 

This rather long and convoluted definition, although seemingly unhelpful, is 

actually the basis for a large amount of success in the field of the treatment of 

detainees. By succeeding in defining torture it has given courts, UN bodies and 

national legislatures the opportunity to classify certain conduct as torture and 

hold those responsible accountable.  
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The individual elements of the definition need a little more attention. The first 

requirement of an act to be qualified as torture is that it must cause or engender 

severe pain or suffering in the victim. Such pain or suffering must go beyond 

such suffering as is the result and normal function of law enforcement through 

detention. It is clear that a criminal who is convicted of a crime and is detained in 

a prison will suffer to a certain extent. This is intended as part of the punishment 

he or she receives and cannot, as long as it is not excessive, be deemed sufficient 

to constitute part of torture. So, in order for something to be counted as torture it 

needs to at least exceed this kind of suffering and most likely must do so 

significantly.  

In addition to this one needs to keep in mind that the assessment of severity is 

by its very nature a relative exercise, meaning that it must always be assessed 

in relation to something. In the case of the severe pain or suffering relevant for 

torture it needs to be assessed in relation to the characteristics of the victim 

(age, physical fitness, mental state, gender etc.), the duration for which the 

torment was endured, as well as the surrounding circumstances under which 

it was experienced (in isolation, in public, in the face of threats etc.). Only after 

considering these element in combination can an assessment of the intensity of 

the suffering be made and can be said to be sufficient to constitute torture if all 

other requirements of the definition are met.  

A last thing to note about the severity criterion in the definition of torture is that 

it can be met through a cumulative process. This means that even if individual 

characteristics of the infliction of pain or suffering would fail to meet the severity 

requirement (a slap in the face, a simple threat, a light beating, sleep or food 

deprivation for limited time), considered together they may very well be severe 

enough.  

 

The next element of the definition to be considered is that of “physical or 

mental”. This is an important criterion , because it shows that the suffering 

endured by the victim does not necessarily have to be pain, but can also be an 

emotional, or at least mental experience which leads to severe suffering in the 

absence of physical ill-treatment. Torture can however also be physical and 

apply to torment of the body, or can be a mixture of both in combination and, as 

mentioned above, be deemed to cumulatively meet the required intensity.  

 

For such severe pain or suffering to amount to torture it is further required that 

it is inflicted with intention and not merely by accident or through negligence. 

This means that in two similar situations, one may considered to potentially 

amount to torture, whilst the other could not be so. Two examples may help: 

 

 

1) If a detainee is taken to a solitary confinement cell in a police 

station and thrown in by the police officer who then proceeds to tell 

him or her that he or she will not get food or drink for a week, unless 

he or she confesses to a crime, and then closes the door on the 

detainee for such time, it is done with intention. If the suffering the 

detainee goes through as a result of this is severe enough, and all the 

other criteria of the definition of torture are met, this may well 

constitute a case of torture.  
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2) If a detainee is taken to a solitary confinement cell in a police 

station and thrown in by a police officer who is about to go off duty 

(without a threat) and forgets to tell the other officers who will run 

the cells for the next week about the new detainee, this happens due 

to negligence. Even if the suffering the detainee goes through is the 

same, and is of the same duration as the person in example one, and 

if all other criteria of the definition of torture are met, it is unlikely 

that this would be classified as torture, because the suffering 

occurred not on the basis of intention, but out of negligence and by 

accident. 

 

Although in either situation the subjective experience by the victim is the same, 

and all surrounding circumstances are also, the lack of intention on part of the 

person responsible for the ill-treatment denies such a situation the qualification 

as torture.  

As can also be observed through the above example, the intention does not 

require someone to actively do something to the victim, but “infliction” can also 

mean that a perpetrator omits an action, such as providing food or medical 

care etc.. Hence infliction can be by act or omission.  

 

The next criterion that a situation needs to fulfill in order to be classified as 

torture is that it needs to have a specific purpose in addition to the other 

requirements. The purposes that an action may have are listed in the definition 

of torture as:  

 

• obtaining information or a confession 

• intimidation 

• punishment 

• coercion 

• any form of discrimination  

 

What these purposes have in common is that they express some form of interest 

of the state. Confessions, punishment and coercion for example are often 

associable with criminal procedures, whilst coercion and discrimination are 

usual tools to suppress minorities. Even if not exclusively used by the state, they 

are interests that some form of organization and have a common aim, namely 

asserting authority. The words “such as” prior to the list of purposes indicate 

however that the list is non-exhaustive and that other purposes may be also 

deemed to come within the scope of the definition. The only requirement to such 

purposes would be that it is substantially similar to those listed, and cannot 

just be any purpose.    

Noteworthy is also that the purposes with which the pain or suffering is inflicted 

need to not be directed at the person experiencing it him or herself. It may just as 

well be directed at a 3rd person who is watching or at least knows of the torment 

of the other. This is especially important in the light of family members often 

being used to obtain a confession or similar things.  
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The last criterion in the definition of torture is that the severe pain or suffering 

which is intentionally inflicted with a specific purpose, is done so by a public 

official or a person in official capacity. This means that it is done by a person 

who is part of the state institutions such as a police officer or soldier, or in any 

other way part of the state infrastructure. The person committing the torture 

does not necessarily have to be part of the state if, for example, the actions 

were instigated by a person in official capacity or if they occur with the 

acquiescence of such a person. Resulting from this requirement of torture it is 

also possible however, that the person criminally responsible for torture may 

also be a politician, even as high as the president of prime minister of a country.   

 

If all the above criteria are met in a situation, it can most likely be qualified as 

constituting torture. The assessment of the respective aspects is however quite 

difficult, especially in the instance of the level of severity of actions and has often 

lead to frustrations. As a general guideline however, it is important to know that 

all the above criteria need to be fulfilled if something is to, legally, be called 

torture.  

 

 

(b) Cruel, inhuman and degrading treatment:  

 

If something is less severe than torture, or fails to have been done with intention 

(such as our  second example above), it obviously does not cease to be a human 

rights violation simply because it is not torture. Instead, there are three other 

kinds of ill-treatment included in the CAT, namely cruel or inhuman and 

degrading treatment.  

The CAT does not define either of them, but merely states, in Article 16, that they 

are also prohibited and that states need to prevent such ill-treatment from 

occurring.  

Even if there is no definition of any of the other forms of ill-treatment, it is 

important to note their characteristics in order to be able to identify them, as 

well as delimit them from torture.  

 

Cruel or inhuman treatment differentiates itself from torture by not requiring 

a purpose or intention. It can, and often does, occur through negligence. 

Further, it may be less severe pain or suffering than required for torture, that 

already leads to cruel or inhuman treatment. This is not necessarily so though, 

because there may be instances, as the example used above, in which the 

suffering experienced by a victim is just as severe as required for torture, but it 

fails the qualification on one of the other grounds.  

It is broadly accepted that the main difference between a case of torture and a 

case of cruel or inhuman treatment is the lack of purpose in the latter.  

 

Degrading treatment neither requires purpose, intention or any of the other 

elements of the definition of torture, and in addition, has been argued to not 

even require severe pain or suffering, but merely a lesser measure of such, but 

in a particular context. The particular context usually relates to psychological 

elements that are present in the ill-treatment, meaning that the degradation is 

for example especially prevalent where the victim sees him or herself degraded 
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in the eyes of (real or imagined) others. The role of emotions plays a particularly 

strong part in the determination of whether or not something amounts to 

degrading treatment.  

 

 

(c) Main obligations: 

 

The CAT is a treaty emphasizing prevention and punishment, rather than giving 

a vast array of rights with different contents.  

Article 3 is for example about the prohibition to return persons (usually 

refugees or asylum seekers) to countries in which they may face torture. This 

provision is called non-refoulement and means that it is the obligation of the 

state to prevent the torture of the person by not returning them to such a 

territory. If a state fails to follow this and returns the person in any case and he 

or she is subsequently tortured or ill-treated, it is not only the state who commits 

the torture itself that is committing a human rights violation, but also the one 

that sent the person back. The placement of this article at the forefront of all 

provisions of the treaty shows the importance the CAT attaches to it and the 

prevention of torture.  

The following Article 4 requires states to prosecute and punish the individuals 

who are responsible for torture, meaning especially the people who instigated 

it or directed it, rather than the person who actually did the physical action 

(although at times they are the same). Here the intention requirement plays a big 

role because it is this that actually makes it a crime because it displays the 

relevant mindset a person who is criminally responsible must have.  

The other main obligations of CAT actually start with Article 4 and run straight 

to Article 8 and then continue with article 14. This is so because all articles 4, 5 

6, 7 and 8 are about punishing those who commit, order, instigate or 

acquiesce to torture. What is special about the provisions in the CAT however is 

that, due to the public official requirement of torture, it is obvious that many of 

the people who are responsible for torture are themselves in charge of the state 

in which they practice it. This in turn means that they are less likely to be held 

responsible for their actions in those countries or states. Hence, what CAT does, 

is criminalize the actions on an international basis, meaning that all states 

that have ratified the treaty are actually responsible for prosecuting those who 

commit torture, no matter who they are and where they committed it. This 

means that for example the former Chilean dictator Pinochet-Ugarte was 

arrested and held in the United Kingdom for torture that he had ordered in Chile 

years prior to his arrest. Since that case, many a head of state and other high 

ranking politician is concerned about travelling abroad if allegations of torture 

have been leveled against him or her. In legal terminology such an international 

criminalization which can be enforced anywhere in the world is known as the 

principle of universal jurisdiction. All of the relevant obligations by states to 

criminalize, investigate, prosecute and punish such people can be found in 

articles 4-8 of the CAT.  
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The final main obligation under CAT rests in Article 14, which concerns the 

right to redress for victims of torture of cruel and inhuman treatment. This right 

to redress encompasses two components. First the right to an effective remedy, 

meaning that the victim is entitled to an investigation into its ill-treatment, as 

well as, if a person responsible is found, to the prosecution of such a person. 

Further a victim must have the opportunity to gain access to reparations (the 

second component) through a judicial process. Reparations, the second 

component to an effective remedy, come in 5 parts. Whilst the first component is 

a more procedurally oriented remedy, the second is more substantial and is 

about material and immaterial gains. Reparations therefore are:  

•  Restitution, meaning giving back what was lost through the violation 

(property, workplace etc.) 

•  Compensation, which means giving financial help to make up for what 

cannot be returned (such as a lost limb, or mental suffering) 

• Satisfaction, is about moral or immaterial things, such as an official 

recognition of what happened, or the establishment of memorials or truth 

commissions  

• Guarantees of non repetition, are publicly articulated statements which 

are not only addressed to the individual concerned, but all members of 

society 

• Rehabilitation, which means the reestablishment of physical, 

psychological, social and professional capacities of the victim 

 

Especially the last form of reparation, rehabilitation shall concern us a little 

more.  

 

The Committee against Torture, which is the committee overseeing the 

implementation of the CAT, has issued a commentary concerning Article 14 and 

rehabilitation in which it defines it as medical, psychological, social and legal 

assistance to regain as much of previous independence as possible. It further 

states that the rehabilitation should be as extensive as possible for the individual 

and should not end once the state sees it as appropriate. In its totality the 

rehabilitation should aim at reestablishing the physical, mental and social 

functions that the victim had previous to torture. 

 

The direct and more specific obligations of the state are, according to the 

Committee against Torture, not subject to the resources that the state has and 

should in all cases be fulfilled as soon as possible after the event.  

Among these are that the Istanbul Protocol on the documentation of signs and 

evidence of torture is properly and expertly implemented and that sufficient 

numbers of experts are trained to put it into practice.  

Further, states should offer immediate as well as long term help to victims and 

that such help should under no circumstances be dependent on legal 

proceedings, meaning that victims need not first wait for a prosecution of 

persons responsible, but should rather already at a first indication of a situation 

of torture be provided with rehabilitative means.  

Recently, the Committee against Torture has also clarified a few open points 

concerning rehabilitation, which are worth noting.  One of these is that 
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rehabilitation on the basis of Article 14 also applies to victims of cruel and 

inhuman treatment (although perhaps not necessarily so to those of degrading 

treatment).  

The Committee further explains that states should either provide the necessary 

rehabilitation themselves, or should ensure the NGOs which are capable of 

providing such services, are equipped to do so in their stead. It is then also the 

obligation of the state to provide such NGOs with protection in order for them to 

be able to perform their work. Beyond this, it also clarified that victims should 

have the free choice of rehabilitation center, and should not be forced by the 

government or anyone else to attend a specific institution.  

 

 

Conclusion:  

 

Torture is by any standard one of the most horrific human rights violations 

possible. The CAT therefore rightly focuses on prevention and punishment of 

such violations of human rights, rather than including more articles on the 

prohibition of torture – something that is self evident in international law even 

before the ratification of CAT.  

The CAT attempts prevention through, above all else, criminalizing torture and 

making it universally prosecutable and punishable - a large step in the direction 

of global justice for human rights violations and international crimes.  

The special status of torture makes it all the more relevant to understand the 

difference to cruel and inhuman, as well as degrading treatment, especially when 

it comes to helping victims obtain legal redress for the violations they have 

suffered from. Especially the CAT provisions concerning redress and 

rehabilitation are important in this context and should be closely monitored and 

understood.  

 

 

 

 

Chemical weapons 

 

After the so far mainly human rights oriented topics, we now turn to a 

humanitarian law issue, namely that of weapons, and more specifically, chemical 

ones. To understand the law applicable to chemical weapons – which deals 

mainly with their prohibition – it is essential to understand the regulation of 

weapons generally. This is regulated in humanitarian law in Article 35 of the 

First Additional Protocol, which limits the use of means of warfare.  

 

 

(a) Weapons in humanitarian law: 

 

Article 35 of the First Additional Protocol states that the use of means, or 

weapons, in armed conflict is not unlimited. The law prescribes two limitations 

for the use of weapons:  

 

• The type of weapons that can and can’t be used  
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• The way in which weapons can and can’t be used  

 

Both limitations have at the basis the rationale that weapons in war should not 

cause:  

 

• Superfluous injury (which means that it is an injury that causes more 

harm to the person than is necessary to stop him or her from fighting) 

• Unnecessary suffering (which means that the suffering, or some 

measure of it, is not necessary for the military purpose because, for 

example, it lasts longer than the actual war, or fighting) 

 

This is so because humanitarian law regulates warfare in such a way that the 

suffering that is incurred during war is supposed to be limited to that which is 

necessary for the achievement of the military objective. Anything exceeding 

this necessity should, if possible, be prevented. What this means is that the aim 

of weapons used against the enemy is mainly to stop them fighting. It is not to 

kill as many people as possible, but only to win the battle and the war. To achieve 

this, it is sufficient to render the people fighting on the opposite side incapable 

of combat.  

 

The prohibition of the means and methods of warfare, which cause superfluous 

or unnecessary injury generally refers to the effect that the weapon or method 

has on combatants, because, as the first principle of humanitarian law 

prescribes, civilians should not be made the object of attack in any case. The rule 

is the basis upon which chemical weapons were first prohibited, because states 

generally agree that suffering which does not serve a military purpose is wrong 

and not acceptable, and suffering of civilians, which is not incidental to legitimate 

military operations, is even less so.  

 

A few examples, other than chemical weapons, will help illustrate the above 

principles and lead on to understanding the prohibition of chemical weapons:  

 

1) Dum-Dum bullets (named after their place of production in India) 

are bullets which have a casing that is not completely filled, but 

rather is hollow at the tip. This hollow tip leads them to break open 

upon impact, leaving a much larger exit than entry wound. They are 

ideal weapons for law enforcement situations in which one hit must 

guarantee a knock-down of the person being hit, such as for example 

in hostage situations. In armed conflict these bullets are forbidden 

due to their heavy effect on combatants. Instead of merely injuring 

or killing a person instantly the bullets run the risk of creating a 

heavy wound which may well be survived by the person for a 

substantial amount of time during which he or she experiences 

major suffering. This suffering beyond the actual knock-down effect 

does not serve any military purpose and is unnecessary. The injury 

caused is also superfluous, as it is not necessary to cause such a 

substantial amount of damage to the combatant’s body in order to 

stop him.  
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2) A second example is that of non-detectable x-ray fragments. The 

nature of a hand-grenade is such that it has an explosive core and an 

amount of small metal pieces placed inside a compressed case which 

bursts open upon detonation spreading the metal pieces like little 

bullets. The pieces are, due to their metal nature, detectable by x-ray 

and can be operated from a person’s body if he or she is given 

appropriate medical care. This in no way inhibits their military 

capacity, because they have the same knock-down effect and 

prevent enemy combatants from continuing in their fighting role, or 

even kill them. New forms of such grenades which were thought up 

included glass or plastic pieces in place of the metal ones, meaning 

that the fragments would no longer be detectable by x-ray and 

inevitably lead to a slow an painful death for a wounded soldier, 

because they cannot be detected and removed from his body. This 

means that they cause unnecessary suffering which occurs after the 

combatant has already been stopped from fighting.  

 

 

The two examples show how a weapon can breach the prohibition of weapons 

that cause superfluous injury and unnecessary suffering by the type of weapon 

it is - meaning due to the characteristics it bears.  

 

The other possibility is that a weapon is forbidden on the basis of its use, rather 

than it inherent character, meaning that the weapon may well legitimately exist, 

but that it is limited in the way it can be used in order to comply with 

humanitarian law.  

 

All means and methods employed in armed conflict need to be able to meet the 

requirements of the principles of humanitarian law – distinction, 

proportionality and necessity. (see chapter e for detailed explanation)  

The question these principles pose then, is whether a weapon can be used in 

such a way that it conforms to these rules.  

Is a weapon capable to being solely targeted at military objectives? Can the 

effect that the weapon has be limited in order to not harm excessive numbers 

of civilians? Can it be used in such a way that it differentiates between 

civilians and combatants?  

 

When we speak of normal handheld guns, there is no question that they fulfill 

these principles, because the person operating, or rather holding and firing, them 

can take aim with it, decide whom to shoot and only cause harm where the 

bullets hit.   

Two further examples will however show that this is not always the case with all 

weapons:  

 

1) So called booby-traps, are traps in which a weapon is triggered by 

a person without him or her knowing it, whilst it is usually aimed at 

him or herself. Examples of these are easily found, such as a hand-

grenade which tied to a door and is activated when a person enters, 
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or string which pulls the trigger of a gun and is spread over a path 

for someone to run into whilst walking along.  

Although neither hand-grenades, nor guns (nor strings for that 

matter) are prohibited weapons because of their character, their use 

as booby-traps is forbidden. This is so for very simple reasons. The 

principle of distinction requires of all actions in war to be aimed at 

combatants and not a civilians, because civilians are protected. Any 

actions which cannot distinguish between the two and may harm 

civilians is prohibited.  

A booby-trap, as described above, cannot distinguish, because it 

does not know who enters the door and triggers the hand-grenade, 

or who walks along a path and trips the string with the gun attached. 

Booby-traps, although made up out of legitimate weapons, are 

therefore forbidden. The use of hand-grenades or guns in such a 

way is prohibited.  

 

2) Incendiary weapons, meaning weapons which use burning 

substances to set fire to the things they are targeted at, serve as a 

second example. Although they are not necessarily all forbidden, the 

way in which they are used is essential.  

If incendiary weapons are used, great care must be taken to ensure 

that the resulting fire can be limited and does not cause danger to 

civilians. For this reason any incendiary weapon that is used, must 

be capable of being targeted with great precision, meaning that it 

hits the target exactly, but also in such a way that the fire cannot 

spread subsequently to civilian objects and persons. If this cannot 

be guaranteed, the weapon cannot be used in such circumstances.  

So, if for example there is a strong wind, which may cause the flames 

to get out of control, it is unlikely that the weapon can be used.  

 

All of the above examples show how and why weapons can be limited. They can 

either be forbidden completely, because they cause too much harm, or be 

forbidden to be used in a certain way, especially where they endanger civilian 

life.  

 

 

(b) Chemical weapons: 

 

As with all other weapons, chemical ones (as well as biological and nuclear ones) 

must conform to the principles of humanitarian law in order to be allowed. 

Hence, they must be allowed as a type of weapon, as well as by the way they can 

be used.  

 

In the first instance the problem with chemical weapons becomes clear very 

quickly. The type of weapon that chemical agents are causes them to have a 

harmful effect which, by its very definition, is superfluous and unnecessary. Gas 

has almost always has long term effects on people that last until long after the 

war is over, often a lifetime, and therefore clearly cause superfluous harm. 

Further, chemical agents cause unnecessary suffering, because it is not 
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necessary for combatants to either slowly suffocate, or try and breath in agony 

and, at times, covered in burns.   

Hence, this alone leads chemical weapons to be prohibited on the basis of their 

characteristics, because they exceed the suffering and harm that is acceptable in 

war due to the military advantage it can affect. Chemical weapons are 

prohibited by the type of weapon they are. 

 

However, what if new chemical weapons could be developed which alleviate the 

concerns, by being so produced that they would not cause superfluous injury or 

unnecessary suffering to combatants? Would they still need to be prohibited?  

A closer look at the use of such weapons sheds further light on other problem 

that come with chemical weapons. Ones that cannot be so easily circumvented or 

brushed aside.  

 

Chemical weapons are, as already alluded to, usually delivered in gas form, 

meaning that the chemical agent is air borne. Due to this fact, chemical weapons 

cover an entire area when delivered. They cannot merely affect individual 

people, but can only affect everyone within the area within which they are 

targeted at. Hence, chemical weapons are incapable of distinguishing between 

combatants and civilians, even if the missile loaded with the chemical agent can 

be fired with immense accuracy.  

Further, even if targeted at a solely military area with no civilians, wind an 

weather may still carry the chemical agent far afield and into civilian territory. 

Therefore, chemical weapons cannot only not distinguish between civilians and 

combatants, but cannot be targeted precisely either.  

Another reason for which chemical weapons fail to meet the principles of 

humanitarian  law is that, due again to their airborne and indiscriminate nature, 

those people suffering from the chemical agents cannot receive medical care as 

long as they are in the contaminated zone, because this would mean to grave a 

danger for medical personnel themselves. Hence, similar to the non-x-ray 

fragments mentioned before, chemical weapons prevent medical help being 

given to those injured.  

So, finally one can also say that chemical weapons are also prohibited on the 

grounds of the way in which they necessarily are used.  

 

It should be noted that chemical weapons are also explicitly prohibited by treaty 

in international law. The Chemical Weapons Convention prohibits the use and 

stockpiling of such weapons and goes into great detail concerning which exact 

chemicals are prohibited. For the purpose of this handbook however, it is more 

important to understand where such a prohibition comes from and wht the 

underlying rationale is.  

 

 

Conclusion:  

 

The prohibition of chemical weapons extends, as explained above, across 

humanitarian law and a specific treaty which prohibits their use or stockpiling. 

The use of chemical weapons also spreads into international criminal law, due 

to the fact that their use attaches criminal responsibility to the person deciding 
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to use them. This is so both in peace and war time, and in the latter case, both in 

international, as well as on-international scenarios. When employed in times of 

armed conflict the use of chemical weapons constitutes a war crime, whilst, 

when made use of in peacetime, such use can be classified as a crime against 

humanity.  

 

 

 

Genocide 

 

 

The final human rights topic we turn to is that of genocide. Although also a 

human rights topic it just as much qualifies as a topic of international criminal 

law, because for genocide to occur it always needs a person or group 

perpetrating it. For this reason the international treaty applicable is also called 

the Convention on the Prevention and Punishment of the Crime of Genocide 

(Genocide Convention).  

The Genocide Convention was the direct response to the Holocaust during the 

Second World War and was actually the very first human rights document, 

ratified on the 9th of December 1948, a day prior to even the Universal 

Declaration of Human Rights. The treaty is mainly about punishment, although 

the name also makes explicit mention of prevention.  This is so because it takes 

the approach that punishing the perpetrators of genocide is the best manner of 

prevention, by discouraging others from committing this crime. Therefore, 

Article 1 of the treaty states that genocide, whether committed in peace or 

wartime is always to be considered a crime under international law.  

 

 

(a) Definition:  

 

Only Article 2 of the treaty deals with the issue of definition. Here it states that:  

 

“…genocide means any of the following acts committed with intent to 

destroy, in whole or in part, a national, ethnical, racial or religious 

group, as such:”  

 

• Killing members of the group; 

• Causing serious bodily or mental harm to members of the 

group;  

• Deliberately inflicting on the group conditions of life 

calculated to bring about its physical destruction in whole 

or in part;  

• Imposing measures intended to prevent births within the 

group;  

• Forcibly transferring children of the group to another 

group 
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The various elements of this definition will be dealt with in detail one after 

another. First of all, however, it is important to note that genocide does not 

necessarily require the death of members of a group. In most cases such 

events do occur and usually are even the main form of genocide, but it is 

important to note that for something to count as genocide it is not required that 

someone is killed. Acts such as inflicting living conditions upon the group 

which will lead to its destruction can just as much lead to a groups death as it 

can to its dissolution in other ways. Also, preventing births within the group, is 

in a way a more “effective” way of committing genocide, because the older 

generation will inevitably die at some stage and leave no one to continue their 

legacy. For this reason cases of inter-ethnic rape, or female mutilation, such as 

cutting of women’s breasts so they cannot feed their children, are common in 

genocide.  

A case concerning the forcible transfer of children from one group to another 

have the same effect where the children are unaware of their heritage, as was the 

case in Australia during the 70’s when near to an entire generation of Aboriginal 

children were taken from their parents and given to white Australians (this even 

is known as the “Stolen Generation”) 

 

 

The other criteria the definition of genocide requires for an act to be qualified as 

such are, however, more complex and need careful and close consideration.  

Genocide, much like torture, is a human rights violation at the same time as 

constituting a crime. Therefore, similarly to torture, the element of intent plays 

a significant role.  

 

The definition states that genocide is the intent to destroy, in whole or in part 

the group as such. This means that genocide requires the perpetrator to want to 

destroy the group as such, and not merely kill a few people. His aim must be the 

group as the group, and not its individual members for example.  

Although may individuals in the group may be targeted, and also many of them 

might be killed, the ultimate aim must be the destruction of the group and not 

merely the killing of the individuals because of the group characteristic. 

Although another crime, called persecution, exists for such cases in which, for 

example, Christians are killed because they are Christians, this alone does not 

constitute genocide unless the people committing the crime actually aim at 

destroying Christians as a group.  

It is noteworthy however, that it is not necessary that the perpetrators aim at 

destroying the entire group, but that it is sufficient for them to aim at the 

group in part.  

 

The various groups upon whom genocide can be committed according to the 

definition stated are:  

 

• National 

• Ethnical 

• Religious 

• Racial  
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These, in turn, also need to be briefly explained in greater detail in order to reach 

a full understanding of genocide under international law.  

A national group refers to a nation, much of the kind explained in chapter 1 of 

this handbook. This can mean a group of people who see themselves as a nation, 

irrespective of whether they have a state or not, but who share a common 

identity and heritage and can identify themselves through such a common 

culture. It can, however, also mean a nationality by reference to a state and the 

citizens of such a state.  

 

Ethnical groups may have an overlap with national ones, in that they also share 

a common heritage, identity and culture and may be smaller than a state. In 

addition however, ethnicity also makes reference to non-cultural attributes by 

encompassing biological heritage even where there is no other linkage 

between the people of this group.  

 

Religious groups are a fairly self-explanatory category, by way of making clear 

that the common feature between the people who are targeted is their religious 

belief. It is however important to note that once more overlap may exist between 

what is termed ethnic or religious, or even national groups in as much as Jewish 

persons may term themselves so on all three grounds.  

 

Racial group refers to any distinction made for example on the basis of skin 

colour or biological heritage, showing once more the overlap between the 

categories. 

 

These categories are exclusive and the list in the definition is exhaustive. This 

means that no other group is so far counted amongst those against whom 

genocide can be committed. This has lead some people to discuss the separate 

terms of gendercide and politicide, in which, respectively either groups 

determined by their gender, such as women or homosexuals, or by their political 

worldview, such as socialists or communists, are targeted as groups. This 

however has no basis in international treaty law concerning genocide and is a 

topic for separate consideration and is beyond the scope of this handbook.  

All major tribunals which have dealt with the issue of genocide have adopted the 

treaty definition.  

 

A final word should be said about the victims of genocide in international law in 

order to clarify also another misinterpretation that often occurs in the light of 

this topic.  

The victims of genocide are, in first instance the group itself, as well as the 

individual members of that group. It is however not necessarily important for 

the individual victim to actually have the attributes or characteristics that the 

perpetrator aims at, as long as he or she believes that the victim has these. In 

other words, as long as the perpetrator thinks that he is targeting a member 

of the group he is aiming to destroy in whole or in part, it is irrelevant 

whether that person really is a member of that group. What counts is the 

intent of the perpetrator, not the real identity of the victim.  

What is also important to note, is that the culture of a group is not a victim of 

genocide, legally speaking. Although religious, cultural or similar building and 
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objects are often destroyed in the course of genocide, these themselves do not 

count towards and act of genocide according to the legal definition.  

 

(b) Meaning(s) of genocide: 

 

International media and politicians are always quick to describe atrocities 

directed at a certain population as genocide. This is from a legal point of view 

unhelpful, because, as explained above, there usually are other categories of 

crimes which may be more appropriate and actually less difficult to prosecute 

and prove.  It is however also a fact that law alone does not have the monopoly 

on the term genocide and that other understandings of the term exist. Therefore, 

to reaffirm the above, it is helpful to oppose legal and political understandings of 

the term to make clear the differences and respective advantages of the varying 

definitions.  

 

Whilst the legal definition does not require the death of any member of the group 

(as explained above), the political notion of genocide usually refers to mass 

killings.  

Legally speaking it is not even required that many people are affected by the 

intended genocide as long as the intent is there. Politically speaking however, 

usually the reference to genocide is only made once the number of victims 

becomes significant.  

Lastly, the legal notion of genocide require the physical or biological destruction 

of the group, whereas the political also accepts cultural genocide, such as the 

destruction of cultural objects and buildings.  

 

 

Legal  Political   

 

• Does not need killings 

 

• Can be few affected, as long as 

the intent is there 

 

• Has to be physical and 

biological destruction 

 

 

• About killing 

 

• Many people dead 

 

 

• Cultural Genocide 

 

 

 

 

(c) Indication and evidence of genocide:  

 

Genocide is a difficult crime to prove, not least because of the requirement of 

showing intent. However, there are a few things that indicate, even if not prove, 

that a situation may amount to genocide were the other elements of the 

definition are also in some way present.  

 

The most obvious one is of course the clear articulation by someone (often a 

high ranking military or political leader) that the aim of certain actions is to 
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destroy the group as such. In the Rwandan genocide in 1994 this was for 

example the case.  

Absent such a clear articulation however, systematic hate speech which is 

directed against the group and includes messages of destruction may also be an 

indication. Further, the use of weapons, methods and planning which have the 

capacity of achieving the destruction of a group as such can also be deemed an 

indication of genocide. Finally, although itself not constituting genocide, the 

systematic destruction of cultural buildings and objects may also be such an 

indication.  

 

 

Conclusion:  

 

Genocide is, as sated before a crime under international law whether committed 

in peace or wartime. It is one of the most heinous crimes and has always been 

awarded a special moral status amongst international crimes mainly because it is 

seen as being directed against everyone, globally, not only towards the main 

victims who it aims to destroy. It is however also one of the most difficult crimes 

to prove and is often wrongly attributed to situations of great atrocities which 

may however be covered by another international crime. From a legal point of 

view there is no hierarchy between international crimes and the crime of 

persecution, a crime against humanity, is no lesser evil but merely a different 

one. This should be kept in mind when analyzing a situation and trying to 

determine its status under international law.  
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CHAPTER – 4 – 

 

Human Rights Implementation  

 

 
(a) The Spiral of Human Rights:  

 

After the theoretical and legal aspects addressed in the previous chapters, it is 

now also important to turn to the implementation of such ideas and norms. It is 

therefore necessary to understand how a human rights situation in a country 

improves.  

 

Here a brief explanation of such a situation, in combination with a chat to explain 

this should help. The following is roughly taken from a study conducted by Risse, 

Ropp and Sikkink, published in 1999 under the title “The Power of Human 

Rights”2 and describes what they term the “spiral model” of human rights.  

 

The spiral model of human rights assumes that there are three spheres 

concerning human rights, namely the national state, the civil society of that 

state and the international human rights regime including the UN, EU and other 

liberal states which are pro human rights. Each of these exist alongside each 

other and can interact through various means.  

 

The spiral begins, in the 1st stage, with the national state and an oppressive 

regime like a dictatorship or similarly despotic government with a bad human 

rights record. This repressive regime exerts force against the civil society of the 

country and oppresses the opposition to its dictatorial grasp on power. The civil 

society and opposition groups of the country at this stage are very weak and 

have nowhere to turn to but the international level. So, in order to gain attention 

for the human rights abuses that are occurring in the country, they provide 

information to the UN, people within the EU or liberal states. These actors in the 

international sphere can then make use of this information and accuse the 

repressive regime of the violations it is committing. At this first stage, the civil 

society actors are weak, the repressive regime strong and the international 

actors quite few.  

 

The 2nd stage begins with the repressive regime denying the claims made by the 

international human rights community and downplaying the violations. It denies 

that it is doing any wrong and refers to the necessity to keep order inside the 

state for why it is using force against certain people, potentially by calling them 

terrorists or criminals. Further, the regime assert its sovereignty and states that 

it is not the business of other states and the UN or EU to mingle in the matters of 

the state itself.  

The weak opposition however now realizes that it has some international 

support, even if at this stage only weak. It therefore reacts by sending more 

information to the international level and trying to draw more attention to the 

                                                        
2 Risse et al, (1999), “The Power of Human Rights”, (CUP) 
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violations that are occurring, maybe even by providing evidence that the claims 

of the state concerning the necessity to keep order in society are false.  

Once this information reaches the international level the few actors so far 

concerned with the situation may start networking and spreading the message to 

others and thereby heightening the pressure that can be exerted on the 

government of the repressive state. At this stage economic and social pressures 

can be utilized to get the regime to give in. Examples of this are travel 

restrictions, embargos or simply the reduction in trade.  

 

The 3rd stage begins with the economic pressure upon the national regime, 

which is most likely dependent, to a certain extent at least, on international trade 

or social acceptance. The regime may therefore respond by making tactical 

concessions as well as symbolic gestures and, for example, stopping or limiting 

the more egregious human rights violations in order to regain the trust of the 

states and organization whom are exerting economic pressure on it.  

This in turn, however, means that the civil society actors in the country suddenly 

perceive a success in their actions due to an improvement in their own security 

as the more severe human rights violations are limited. They themselves 

respond by utilizing the human rights topics (which are now in the national 

discourse because the repressive regime it making the tactical concessions to 

show other states that they are improving the situation) and networking around 

these. They may create new NGOs and interest groups, and might use the climate 

of less oppression to boost the numbers of opposition supporters. Finally, they 

once again submit more information to the international level and can do so in 

bigger networks and more topics than before.  

When received at the international level the actors here also create larger 

networks surrounding these topics and may, at this stage, even involve official 

institutions for whose topics there may now be new NGOs in the country (e.g. 

UNICEF, WHO etc.). Other states start to take an interest in the topic and also join 

the pressure group against the repressive regime.  

 

The 4th stage then sees a regime accept that tactical and symbolic concessions 

will not suffice to alleviate the economic an social pressure placed on it, but 

rather that the concessions need to be real. It therefore accepts that it hast to 

commit to real change by, for example, ratifying human rights treaties and 

implementing national laws on human rights, at least officially.  

Civil society once again experiences this as a success in their struggle and in 

strengthened in its stance because now it has legal commitments at the national, 

as well as international level with which it can work. Furthermore, it is now 

possible to talk to politicians about human rights, as they are the ones who 

passed the laws in some way and are at least open to such topics in discourse. 

The first topic raised my be “soft topics” with which they can get politicians 

interest, such as children’s rights or the rights to health and education, but they 

lay the path for other human rights topics at a later stage.  

Once more, information is returned to the international level, but this time in 

official form at UN treaty bodies and UN reporting mechanisms, guaranteeing 

that the information will be heard and that it is sought periodically.  

The international level responds through the official UN mechanisms and other 

channels and networks with national NGOs and opposition groups at the 
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international level more directly. Networking occurs beyond the control of the 

state and the international level and civil society are directly linked. 

 

In the 5th stage the state has accepted not only formally that human rights play a 

role, but has actually agreed to act consistently with the human right 

obligations it has ratified. The state accepts NGOs and democratic principles.  

The opposition can now move and articulate ideas freely and easily and can 

partake in national elections and policy decisions.  

This is the final stage at which the spiral of human rights ends and the human 

rights protection level has reached its climax.  There will still be human rights 

violations now and again, but neither are they systematic, nor is there a problem 

with government accountability through human rights bodies and national or 

domestic courts.  

 

What the Spiral of human rights displays is obviously only a model. But it is a 

model which can loosely be followed and that had been observed in many 

countries around the world. The time frame in which this process takes place, 

however, is variable and depends on which area of rights we are concerned with. 

Improving the human rights situation concerning torture and arbitrary detention 

may take longer in some places than others. Cuba and other socialist states for 

example may take longer to go through the spiral until its conclusion on the 

topics of civil and political rights, but on the other hand, it may well have reached 

the 4th or even 5th stage when it comes to economic and social rights, especially 

the right to health. The USA may display the opposite picture for example.  

 

Therefore it is important to note that the spiral of human rights is merely a 

model and needs to be applied to individual countries with individual 

backgrounds.  

What has become clear however is that the speed at which sustained change in 

the spiral is achieved rests mainly with two factors. These factors are on the one 

hand the quality of information that the civil society sends to the 

international level, and on the other, the topics with which the country can 

best be pressured and whether these are chosen. Some countries will be more 

vulnerable to economic pressures, whilst others may be more prone to accept 

social or other pressure. It is essential to understand which pressure should be 

applied. 

 

For the above reasons it is especially important for a national NGO to fully 

comprehend the gathering of evidence and procedures through which 

information can be sent to the international level, in order to ensure that the 

information which is sent is the best possible standard. This is what we turn to 

next.  
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[Figure 7:] 
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(b) Evidence and UN Reporting:  

 

Throughout the entire handbook different human rights treaties have been 

addressed and explained.  For each of the human rights treaties referred to there 

also exists a committee which oversees the correct implementation of the 

treaties. These committees are usually made up out of experts in the field of 

international law that the treaty applies to. What they do exactly depends on the 

various treaties, however, what they all have in common is that they are people 

that monitor how states implement the rules of the treaties.  

This is done in a variety of ways, with the most important one being the so-called 

periodic reporting system. This system requires states that have ratified the 

treaty to submit a report every 4-5 years in which it details the status of the 

rights within their jurisdiction, including what they have done to implement the 

rights, where they have so far fallen short, where there are problems and how 

they intend to solve them. The committee then reads the reports and in issues a 

response in which it commends the states for the progress and highlights which 

steps it finds suitable or appropriate and, importantly, also voices criticism of the 

state and explains where the state is either falling short of its obligations or is 

even breaking the terms of the treaty to the detriment of the people within the 

jurisdiction of the state.   

 

In order to be able to criticize the governments and check whether the reports 

issued by them are accurate, the committee relies on information submitted to it 

via NGOs and other civil society organizations from the state which is under 

scrutiny.  

NGOs have the opportunity to formulate and submit so-called shadow reports, 

which report on the same thing as the state report, but from the perspective of 

NGOs and civil society. Further, NGOs can submit questions which they would 

like the state to be asked and from which the committee usually produces a so-

called list of issues, which it discusses with the state representatives at a face-to-

face meeting in Geneva or New York.  

 

The evidence submitted with these shadow reports is of utmost importance, as 

this often determines whether the committee will question and pressure the 

state on the issue or not. Hence, when writing shadow reports, it evidence should 

be submitted alongside a legal qualification, including the articles of the treaty, 

applicable to the situation referred to. Each violation should be explained, legally 

referenced and supported with evidence, as well as potentially a line of inquiry 

which the committee could pursue.  

 

 

(c) Individual cases  

 

Another way in which the committees of some treaties can act in order to 

oversee implementation, is by hearing individual cases. This is not possible for 

all countries and all treaties, but only for certain treaties and only when a state 

has agreed to also be open for individual cases to be heard. These individual 

complaints are similar to court cases in which the pleas and discussions mainly 

take place via written argument, rather than in real time and real court. The 
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individual whose rights have been violated in his or her opinion submits a case 

to the committee, who then responds by asking the state to explain its conduct 

and prove that it has not broken the treaty provisions.  

 

NGOs often partake in this process by helping the individuals prepare their case 

and submit it with them. In this individual instance it is of even greater 

importance to submit accurate and correct evidence alongside the complaint. 

The advantage of this kind of submission is however, that because it is not acted 

out in court, a submission does not necessarily require a lawyer, but merely 

persons with sufficient legal knowledge.  

 

This second way of implementing human rights has often been used for 

individual cases which are symbolic of a greater problem and which can be used 

to draw attention to an issue and the fate of multiple victims.  

 

 

Conclusion:  

 

Human rights implementation is not a single thing that can be accurately 

summarized or explained in a chapter, or even a book. Rather it is a manifold 

collection of ways through which NGOs, civil society and individuals can exert 

pressure on states to improve their human rights record. What the above shows 

is, on the one hand, how such improvement can take place in the long run, from 

an overall perspective, and on the other, how such pressuring works within the 

UN Human rights regime. A lot more remains to be said and learnt about these 

processes, but for now it shall suffice to understand that these mechanisms exist 

and that the over model upon which human rights improvement in a state rests 

can be followed loosely in order to achieve sustained change.  


